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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 


1. Whether the Trial Court did not err in failing to hold that the 
published article was not libelous as to the plaintiff and in failing to 
direct a verdict in favor of the defendant. 


2. Whether the publication made the basis of the alleged libel 
was not a correct and accurate statement of a public transaction and 
happening documented in a public file and consequently coming within the 
privileged right of the defendant newspaper to make publication thereof. 


3. Whether the court erred in allowing the plaintiff's counsel, with 
no comment upon same in his opening argument, to comment in his 
closing argument on the failure of the defendant to produce a witness, 
Thomas Watson, whom the evidence showed to be then in California 
and who was equally available to both parties to the litigation, and 
where there was no showing that the testimony was essential or in- 
dispensable to the defendant's case. ; 


4. Whether the Court erred in allowing the plaintiff to offer as 
evidence Section 4-176, District of Columbia Code: Use of unnecessary 


or wanton force by officer made criminal, which reads as follows: 


"Any officer who uses unnecessary and wanton severity 

in arresting or imprisoning any person shall be deemed 

guilty of assault and battery, and, upon conviction, 

punished therefor." ; 
The same being done without there being any showing the alleged libelous 
article had said anything of and concerning the plaintiff which would 
make the statute applicable or which purported to accuse the plaintiff 
in this cause with any offense within the purview of the quoted article 


or with the commission of any offense of any kind or character. 





(ii) 

5. Whether the Court erred in submitting to the jury without dif- 
ferentiation as between nominal and actual damages the question of the 
extent to which the plaintiff had been damaged (a) without any substan- 
tial showing of any damage actually sustained by the plaintiff, and 
(b) when there was evidence tending to show that any damage sustained, 
if at all, could have been predicated on an investigation being made by 
the police department stemming not from the article published by the 
defendant, but from the affidavit of the complainant Watson filed with 


_ the police department. 


6. Whether the trial court committed reversible error in failing 
to clearly and properly instruct the Jury that before a verdict could be 
returned for the plaintiff it must find that the alleged libelous portion of 
the article was of and concerning the plaintiff. 


(iii) 


INDEX 


JURISDICTIONAL STA TE MENT 


STATEMENT OF CASE 
STATUTE INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 
ARGUMENT 


I. The alleged libelous article made reference to the plaintiff Rudbeck 
only at the last part of the article and there referred to him as “The 
arresting officer". The documentary evidence offered and the state- 
ment of the plaintiff himself was to the effect that he was the arrest- 
ing officer. No extrinsic evidence was offered tending to support 
the contention that any other part of the alleged libelous article re- 
ferred to the plaintiff Rudbeck, and the Court therefore should have 
directed a verdict in favor of the defendant. 


II. The publication was privileged and, therefore. not libelous 


Ill. It was prejudicial to defendant's case for the Court to allow over 
objections and to give sanction to argument by plaintiff's counsel in 
his closing statement that there was signif‘cance in defendant's 
failure to produce the complainant Watson who was equally available 
to both the plaintiff and defendant, and whom the testimony showed 
to be in California at the time of trial, and whose testimony was not 
essential or indispensable to defendant's case. 


IV. The allowance of this statute, Title 4, Section 176, offered in evi- 
dence and argued by counsel for the plaintiff, without explanation 
of the only condition upon which same could be applicable in the 
instant case. amounted to a determination by the Court of the factual 
issue that the article was of and conceming the plaintiff. 


V. The Court instructed erroneously on the question of damages. There 
was no showing of any substantial damages justifying the charge as 
given by the court. and such injury, if any, as sustained by the plain- 
tiff was according to his own testimony based upon the investigation 
being made by the police department as a result of the affidavit of 
complainant Watson, and not based upon the alleged libelous article, 
or, at worst, based upon both without distinction or measure. 

VI. The trial court committed reversible error in failing to charge the 
jury that before a verdict could be returned in favor of the plaintiff, 
it must find that the alleged libelous portion of the article was of and 
concerning the plaintiff. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia, awarding plaintiff $2,750.00 as 
damages in an action based upon an alleged libel. The jurisdiction of 
this court is invoked under the provisions of Section 1291, Title 28, 

U.S. Code. 





STATEMENT OF CASE 


In the February 6, 1954, capitol edition of the Afro-American 


newspaper, the following article appeared: 


Says Cops Dragged Him From 
Hospital 


A disabled veteran, who charges he was beaten and 
dragged from a hospital by two police officers, asked for 
a police investigation, through the NAACP, Wednesday. 


Thomas E. Watson, 39, of the 800 block of Eastern 
Avenue, Northeast, charged in an affidavit sent to Police 
Chief Robert V. Murray, that two white plainsclothesmen 
attacked him in D.C. General Hospital where he was awaiting 
treatment at about 11 o'clock Tuesday night. 


According to Mr. Watson's statement he fell down the 
steps of his home, injurying his leg. His physician, Doctor 
John W. Robinson of the 1000 block of Eastern Avenue, 
Northeast, suggested that an X-ray be taken, he said. 


Struck From Behind 


Mr. Watson took the doctor's statement to the hospital, 
and was standing at the desk, when he was struck from behind, 
he declared. 


The two officers flashed their badges, saying, "We're 
going to teach you a lesson". 


Repeated fist blows to the face caused him to temporarily 
lose sight in the right eye and left facial bruises, he de- 
clared. 


Called Disorderly 


Taken to the stationhouse, he was charged with disorderly 
conduct, and elected to forfeit $5. The accused officers were 
assigned to Precinct Five. 


Eugene Davidson, in commenting on the case, said that 
it was one of the worst cases to come to his attention. He 
said there were several witnesses to the alleged attack. 


He said that Roy Garvin, attorney, will seek legal action. 


Mr. Watson is married, and has four children. He is 
employed in the Government Printing Office, and formerly 
worked with a local newspaper. He served in the Armed 
forces during World War II. 


The arresting officer was listed as Det. C. A. Rudbeck, 
according to a spokesman at Precinct Five. 
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The article published by the paper was written by Mary Strafford, 
one of its reporters (J. A. 20). The incident about which the story was 


written was brought to Miss Strafford's attention by Mr. Eugene Davidson, 
President of the Washington branch of the National Association for the 
Advancement of Colored People (J. A. 70). At the time Davidson reported 
the incident to Mary Strafford, he showed her an affidavit which he 

had taken from Thomas Watson and which was filed with the Metropolitan 
Police Department of the District of Columbia (J. A. 57, 70). Davidson 
also told her that an investigation of the alleged beating was being made 
by the Metropolitan Police Department (J. A. 20). Before Miss Strafford 
wrote the article, she called No. 5 Precinct and asked for a spokesman 
to find out who was listed as the arresting officer. She was given the 
name of "C. A. Rudbeck" (J. A. 71). 


On October 7, 1954, the appellee, Carl A. Rudbeck, hereinafter 
referred to as plaintiff, filed a complaint in the United States District 
Court for the District of Columbia against the appellant, the Afro- 
American Publishing Co., hereinafter referred to as defendant, sounding 
in libel (J. A. 1) Issue was joined upon the material allegations of the 
complaint (J. A. 3); and on October 5, 1956, the cause came on for trial 
before a jury in the United States District Court for the District of 
Columbia (J. A. 11). 


At the trial the plaintiff called numerous witnesses on his behalf 
tending to support the position taken by him and testified to by him that 
no assauit had been made upon the complainant Watson. He also offered 
evidence tending to show that he had been damaged as a result of the 
publication. Counsel for the plaintiff, over the objection of counsel for 
the defendant, was allowed to offer in evidence Title 4, Section i76, 
District of Columbia Code. (J. A. 17). 


The defendant offered evidence tending to support the fact that the 
complainant Watson had been assaulted on the occasion referred to in the 


article and that the statement made by the paper was an accurate account 
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of the happening, including the fact that Officer Rudbeck was the arresting 
officer. A motion for a directed verdict made by defendant's counsel at the 
end of the plaintiff's case (J. A. 51) and renewed at the end of the entire 
case (J. A. 75) was denied by the court. (J. A. 52, 75). Certain requested 
instructions on behalf of parties litigants were respectively granted or 
denied by the court, (J. A. 73-77) and the court, after argument, charged 
the jury as to the law applicable in the case. (J.A. 80f). After a delibera- 
tion carried forward into the afternoon of the next day, the jury, having 
indicated an inability to agree, was given by the Court its modified 

version of the "Allen Charge". Thereupon, the jury, after further 
deliberation, brought in a verdict in favor of the plaintiff in the amount 

of $2,750.00. (J.A. 6) A motion for a new trial and a motion for judgment, 
N.O.V. was filed on behalf of the defendant (J. A. 7, 8) argued by counsel 
and denied by the court. (J.A. 10) Judgment was entered upon the 

verdict and this appeal followed. (J.A. 10) 


STATUTE INVOLVED 


Section 4-176 District of Columbia Code: 


Use of unnecessary or wanton force by officer made criminal. 


"Any officer who uses unnecessary and wanton severity 
in arresting or imprisoning any person shall be deemed 
guilty of assault and battery, and, upon conviction, punished 
thereafter. (R.S., D.C., Section 434)." 


STATEMENT OF POINTS 


1. The alleged libelous article made reference to the plaintiff 
Rudbeck only at the last part of the article and there referred to him as 
"The arresting officer'". The documentary evidence offered and the 
statement of the plaintiff himself was to the effect that he was the 


arresting officer. No extrinsic evidence was offered tending to support 


the contention that any other part of the alleged libelous article referred 
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to the plaintiff Rudbeck, and the court therefore should have directed a 


verdict in favor of the defendant. 
2. The publication was privileged and, therefore, not libelous. 


3. It was prejudicial to defendant's case for the court to allow 
over objections and to give sanction to argument by plaintiff's counsel 
in his closing statement that there was significance in defendant's failure 
to produce the complainant Watson who was equally available to both the 
plaintiff and defendant, and whom the testimony showed to be in Cali- 
fornia at the time of trial, and whose testimony was not essential or 


indispensable to defendant's case. 


4. The allowance of this statute, Title 4, Section 176, offered in 
evidence and argued by counsel for the plaintiff, without explanation of 
the only condition upon which same could be applicable in the instant 
case, amounted to a determination by the court of the factual issue that 


the article was of and concerning the plaintiff. 


5. The Court instructed erroneously on the question of damages. 
There was no showing of any substantial damages justifying the charge 
as given by the court, and such injury, if any, as sustained by the 
plaintiff was according to his own testimony based upon the investigation 
being made by the police department as a result of the affidavit of 
complainant Watson, and not based upon the alleged libelous article, 


or, at worst, based upon both without distinction or measure. 


6. The trial court committed reversible error in failing to 


charge the jury that before a verdict could be returned in favor of the 


plaintiff, it must find that the alleged libelous portion of the article was 


of and concerning the plaintiff. 





SUMMARY OF ARGUMENT 


The article published by the defendant, which the plaintiff contends 
libeled him, referred to him in only one place and that reference was 
an accurate one. The alleged libelous portion of the article in its in- 
trinsic character does not refer to the plaintiff in that in its normal 


intendment, an average reader would not conclude that he was meant. 


Under these circumstances, it was the obligation of the trial 
court to determine whether the alleged libelous language of the article 
was susceptible of the interpretation placed upon it by the plaintiff, and 
not leave the matter to the speculation of the jury. In short, the trial 
court should have considered the article in its proper setting, and directed 


a verdict in favor of the defendant. 


II 


The article printed by the defendant was privileged because it was 
a substantially accurate and fair publication of a matter of public record 


and because it was a fair comment upon a matter of public interest. 


Ii 


The trial court committed reversible error in allowing the attorney 
for the plaintiff to comment to the jury in closing argument about the 
failure of the defendant to produce a witness, where there was no showing 
that the witness would give testimony that was essential or necessary to 


any of the issues involved in the case. 


IV 


The trial court committed reversible error in permitting the 
attorney for the plaintiff to introduce into evidence Title 4, section 
176 of the District of Columbia Code. The allowance of the statute 


7 


into evidence prejudiced the defendant in that it persuaded the jury to 


believe that the Court had determined that the article was of and con- 
cerning the plaintiff and withdrew the question of whether it was or was 
not from the jury's consideration. 


V 


The trial court improperly instructed the jury about the difference 
between nominal and compensatory damages, and gave the jury misleading 
instructions about damages -- all to the prejudice of the defendant. 


VI 


The trial court erred in failing to charge the jury that before a 
verdict should be returned for the plaintiff, it must first find that the 


alleged libelous portion of the article was "of and concerning the plaintiff." 


ARGUMENT 
I 


THE ALLEGED LIBELOUS ARTICLE MADE REFERENCE TO THE PLAINTIFF RUDBECK 
ONLY AT THE LAST PART OF THE ARTICLE AND THERE REFERRED TO HIM AS 
“THE ARRESTING OFFICER", THE DOCUMENTARY EVIDENCE OFFERED AND THE 
STATEMENT OF THE PLAINTIFF HIMSELF WAS TO THE EFFECT THAT HE WAS 
THE ARRESTING OFFICER, NO EXTRINSIC EVIDENCE WAS OFFERED TENDING TO 
SUPPORT THE CONTENTION THAT ANY OTHER PART OF THE ALLEGED LIBELOUS 
ARTICLE REFERRED TO THE PLAINTIFF RUDBECK, AND THE COURT THEREFORE 
SHOULD HAVE DIRECTED A VERDICT IN FAVOR OF THE DEFENDANT. 


The intelligent approach to the point here made requires a reading 
of the article in its entirety and for the convenience of the Court it is 
here set forth: 


Says Cops Dragged Him 
From Hospital 


A disabled veteran, who charges he was beaten and 
dragged from a hospital by two police officers, asked for 
a police investigation, through the NAACP, Wednesday. 








Thomas E. Watson, 39, of the 800 block of Eastern 
Avenue, Northeast, charged in an affidavit sent to Police 
Chief Robert V. Murray, that two white plainsclothesmen 
attacked him in D.C. General Hospital where he was 
awaiting treatment at about 11 o'clock Tuesday night. 


According to Mr. Watson's statement he fell down the 
steps of his home, injurying his leg. His physician, 
Doctor John W. Robinson of the 1000 block of Eastern 
Avenue, Northeast, suggested that an X-ray be taken, he 
said. 


Struck From Behind 


Mr. Watson took the doctor's statement to the hospital, 
and was standing at the desk, when he was struck from 
behind, he declared. 


The two officers flashed their badges, saying "We're 
going to teach you a lesson". 


Repeated fist blows to the face caused him to temporarily 
lose sight in the right eye and left facial bruises, he declared. 


Called Disorderly 


Taken to the stationhouse, he was charged with disorderly 
conduct, and elected to forfeit $5. The accused officers 
were assigned to Preicinct Five. 


Eugene Davidson, in commenting on the case, said that 
it was one of the worst cases to come to his attention. He 
Said there were several witnesses to the alleged attack. 


He said that Roy Garvin, attorney, will seek legal 
action. 


Mr. Watson is married, and has four children. He is 
employed in the Government Printing Office, and formerly 
worked with a local newspaper. He served in the Armed 
forces during World War II. 


The arresting officer was listed as Det. C. A. Rudbeck, 
according to a spokesman at Precinct Five. 
It is to be noted that the only reference to the plaintiff is in the con- 
cluding sentence which says the arresting officer was listed as 
Detective Rudbeck, according to a spokesman at Precinct Five. 
That Officer Rudbeck was the arresting officer was attested to 
by him in the testimony adduced and was supported by the records 
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from the 5th Precinct which had Rudbeck listed as the arresting 
Officer. If, therefore, plaintiff has any claim that he was libelled 

by the article, it must be found in intrinsic language which does not 
name but so refers to the plaintiff as to evidence to the reader that 
the plaintiff was the person referred to and that the reference made 

to him was libelous in character. One can read and re-read this 
article without justifiably arriving at any such conclusion. On the 
contrary, the only reference in the article that purports to identify the 
officers guilty of the alleged assault is this sentence: "'The accused 
officers are assigned to Precinct 5."" Here again the testimony, with- 
out contradiction and coming from the plaintiff, himself, and from 
witnesses produced by the plaintiff, was to the effect that Officer 
Rudbeck was attached to the Homicide Squad and not to Precinct 5. 
Without Officer Rudbeck being named, as has been indicated, the 
reference to him in the alleged libellous portion would have to be 

such that persons who read it would identify him as being the person 
referred to. In order to be identified with the alleged beating, the 
persons who read the article would have to arrive at the conclusion 
that the officers who administered the beating were connected with 
Precinct 5. All the persons who know Officer Rudbeck and who testified 
in the case, said that they knew he was connected with the Homicide 
Squad. How can it be contended under these circumstances that this 
article suggesting a beating by two (2) officers were statement made 
of and concerning the plaintiff Rudbeck ? 


It is the defendant's position, under these circumstances: (1) that 
the obligation of the Court is to itself determine as to whether or not 
the language is susceptible of any interpretation as relied on by the 
plaintiff; and, (2) that it thus became a matter of law calling for a 
determination by the Court, and not such a matter that should be left 
to the speculation of a jury as to whether the plaintiff was referred to, 
when neither by word or inference was he connected with the alleged 


beating in the article. 


10 


Mindful of the fact that the only reference in the article to the 

plaintiff, s the arresting officer was admittedly true, and mindful 
of the fact that the article referred to the accused officers as being 
assigned to Precinct 5, and that the plaintiff was assigned to Homicide 
Squad, we call attention to a case which, in our opinion, supports entirely 
the position urged under this first point in our argument: that the Court 
should have directed a verdict in favor of the defendant corporation. In 
Service Parking Corporation v. Washington Times Co., 67 App. D.C. 351, 
92 F. 2d 502, Judge Stephens, in rendering the unanimous opinion of the 
Court, said: 

"In respect of the ruling of the court on the motion for 

a directed verdict: That ruling also was correct. It 

was necessary for the appellant to prove that the de- 


famatory words referred to him. As itis put in Odgers, 
Libel and Slander (6th Ed. 1929) p. 123: 


"The defamatory words must refer to 
some ascertained or ascertainable person, 
and that person must be the plaintiff. 


"If the words used really contain no 
reflection on any particular individual, no 
averment or innuendo can make them de- 
famatory. ‘An innunndo cannot make the 
person certain which was uncertain before.' 
(4 Rep. 17b.) 


"So if the words reflect impartially on 
either A. or B., or on some one of a certain 
number or class, and there is nothing to show 
which one was meant, no one can sue..." 
In the instant case, at the end of the plaintiff's case a motion 
was made for a directed verdict and denied by the Court. In the case 
just cited, the Court granted the motion for a directed verdict, and 
the position of the Court was affirmed on appeal. In the Service Parking 
Corporation case, the Court used the following language with the sup- 
porting authorities as cited: 
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"Under the rule settled in the Federal courts, 

the appellant was bound to produce not merely 

a scintilla of evidence, but substantial evidence, 
that the article referred to him. Fleming v. Fisk, 
66 App. D.C. 350, 87 F. 2d 747; Schwartzman v. 
Lloyd, 65 App. D.C. 216, 82 F. 2d 822; Hopkins 


v. Baltimore & Ohio Railroad Company, 65 App. 
D.C. 167, 81 F. 2d 894." 


Not only was there not substantial evidence showing that the article in 
question referred to the plaintiff, but in the instant case, the only 
interpretation of the article and the only evidence adduced would 
support the theory that the plaintiff was not specifically or inferentially 
referred to. Supportive of the position here taken, please note the 
language of the Court in DeWitte v. Kearney & Trecker Corp., Sup. 
Ct. of Wisc. 1953, 60 N.W. 2d 748, 750, 265 Wis. 132: 


"It is an elementary principle of the law of libel 
that certainty as to the person or persons defamed 
must appear from the words themselves. As stated 
in Luthey v. Kronschnabl, 1942, 239 Wisc. 375, 
379, 1 N.W. 2d 799, 801: 


'. . . defamatory words are not libelous 
unless they refer to some ascertained or 
ascertainable person; and in order to entitle 

a plaintiff to recover in an action for libel 

he must be the particular ascertainable per- 
son to whom the libelous words do refer 
(citing cases); and such certainty as to the 
person who is defamed must appear from the 
words themselves, for no innuendo can render 
certain that which is uncertain.’ " 


And, in Watts-Wagner Co. v. General Motors Corporation, (D.C. S.D. 
N.Y. 1945) 64 F. Supp. 506, at page 508 in Court said: 


". . . if itis not apparent from a fair reading 

of them that the statements concerned the plaintiff, 
a cause of action may not be read into them by the 
claim that the plaintiff was the intended party, or 
by extending their meaning through innuendo. 

Hays v. American Defense Society, 252 N. Y. 

266, 169 N.E. 380; Carr v. Sun Printing & 
Publishing Assn., 177 N.Y. 131, 69 N.E. 288; 
Freely v. Vitagraph Co. of America, 184 App. 
Div. 527, 172 N.Y.S. 264." 
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sa 


THE PUBLICATION WAS PRIVILEGED AND, THEREFORE, 
NOT LIBELOUS 


The publication in the instant case stemmed from two (2) sources. 
(1) The affidavit of the complaint Watson, which was given first to an 
official of the National Association for the Advancement of Colored 
People, a reputable organization, duly organized and incorporated 
for the purpose, among other things, of referring matters for investi- 
gatory purposes to the Police Department relating to public interest. 
This said affidavit was in turn referred to the Major and Superintendent 
of Police and became a part of public records of the Department in accord- 
ance with a procedure and working agreement at that time, existing 
between the National Association for the Advancement of Colored People 
and the Police Department (J. A. 57); (2) The second source from 
which this publication stemmed was the public record at Precinct 5 
which identified Detective Rudbeck as the arresting officer, from which 
source the reporter for the defendant corporation got this additional 
information (J. A. 71). 


The publication of public records to which everyone has a right of 
access is privileged. Vaughan v. News Leader Co., 105 F. 2d 360; 
03 C.J.S., Libel and Slander, Secs. 124, 203. It is further to be noted 
that the publication complained of gave at each instance the source of 
its information and in no wise sought to add weight to it, and in every 
instance made specific reference to the person or persons whose state- 


ments were being quoted or referred to. 


The clear inference in the case of Hughes v. Washington Daily 
News Corp., 90 U.S. App. D.C. 155, 193 F. 2d 922, is that publications 
of the character here made must indicate the sources from which the 


information came, and must indicate that the statements are not made 


upon the authority of the newspaper. The Hughes case further holds 
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that the privilege of fair report is no broader than the public interest 
which creates it. This principle is in no sense violated in the instant 
case where the publication fairly sets forth the affidavit made the basis 

of the public record, and the information given from the precinct records, 
all of which matters were demonstrated as being true and were unques- 


tionably matters of public interest. 


Il 


IT WAS PREJUDICIAL TO DEFENDANT'S CASE FOR THE COURT 
TO ALLOW OVER OBJECTIONS AND TO GIVE SANCTION TO 
ARGUMENT BY PLAINTIFF'S COUNSEL IN HIS CLOSING STATE - 
MENT THAT THERE WAS SIGNIFICANCE IN DEFENDANT'S 
FAILURE TO PRODUCE THE COMPLAINANT WATSON WHO WAS 
EQUALLY AVAILABLE TO BOTH THE PLAINTIFF AND DEFENDANT, 
AND WHOM THE TESTIMONY SHOWED TO BE IN CALIFORNIA 

AT THE TIME OF TRIAL, AND WHOSE TESTIMONY WAS NOT 
ESSENTIAL OR INDISPENSABLE TO DEFENDANT'S CASE, 


The law is clear that where a witness is available to both sides 
of the case, no adverse inferences may be drawn by either party to the 
lawsuit because the witness is not produced by the other side. Itis 
equally true that no inference is to be had against the party not calling 
the witness when there is no showing that the testimony of the witness 
material or of moment to the issue to be tried. In Longacre v. Yonkers 
Railroad Co., 236 N.Y. 119, 140 N.E. 215, the Court held, 


"The trial judge made a clear mistake in his 
instructions to the jury concerning the failure of 
the defendant to call one of two witnesses. This 
witness legally was a stranger to the defendant. 
She was called on a prior trial, and was in court 
on the present trial. Defendant's counsel ex- 
plained his failure to call her by stating that he 
believed that some of the evidence which she had 
given on a prior trial was untrue, and that there- 
fore he believed it was his duty to refrain from 
calling her again. But, independently of this ex- 
planation she was in court, as much subject to the 
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call of the plaintiff as of the defendant, and yet, 
under these circumstances, the court charged in 
respect of her "that, where there is a witness 
available or under the control of a party ina 
case, and that party having control of the witness, 
having such a witness available, fails to call such 
a witness, who is competent to give material evi- 
dence upon an issue in the case, the jury may Say 
that if such a witness were called the testimony 
given by that witness would be unfavorable to the 
party having such a witness under its control and 
failing to call him or her." And further, that the 
explanation given by defendant for not calling this 
witness "should be taken into consideration, and 
given such weight as you think they are entitled to 
when you consider the bearing of that, the failure 
to call those witnesses in this case."" Defendant's 
counsel having objected to this charge, the plain- 
tiff's counsel endeavored to persuade the trial jus- 
tice to withdraw it; but he declined to do this, or 
to alter what he had said. In this he was in error." 


And see, People of the State of New York v. Apicello, 275 N.Y. 222, 


9 N.E. 2d 844; 20 Am. Jur. p. 193. See also: Heina v. Broadway 
Fruit Market, 24 N.E. 2d 510, 304 Mass. 608; McGeorge v. Grand 
Trust, 55 N.E. 694, 316 Mass. 373; Lix v. Gastian, 287S.W. 2d 354. 


In this case it is apparent that Watson's testimony was neither 
enlightening nor helpful to the particular issues involved. It was dis- 
closed at the trial that Watson was outside the jurisdiction, and was at 
this time in California, which testimony was produced at the trial on 
cross-examination of Watson's wife by the plaintiff. It is the defendant's 
contention that the improper comment of counsel for the plaintiff in view 
of these circumstances, were most damaging and hurtful to the defendant. 
The fact is and the record discloses that nothing was said and no sugges- 
tion was made until counsel in his closing argument made the following 
statement: "Now, we want the truth, but who would know, who would 
know better what happened in the corridor of the hospital than Mr. Wat- 
son. And where is Mr. Watson? Why wasn't some effort made to have 
his testimony here?" (J.A. 78) Upon objection with no opportunity 
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to rebut, the Court allowed the argument to stand. The posture of the 
case at that time and the ruling by the Court left counsel for defendant 
corporation helpless to meet the erroneous theory indulged in by counsel 
for the plaintiff, as the Court took the position, and we quote: ‘Well, 

the Court will not restrict counsel in the argument of his theories of the 
case."' (J. A. 78) The Court in this instance not only allowed the defend- 
ant to be put in the erroneous position of failing to produce a witness who 
in no sense was essential to the version of defendant's case, but allowed 
plaintiff's counsel to expound an erroneous theory of the law as a part of 
a closing argument with no opportunity to counsel for the defendant to 


offset the same. 


It is the established rule in this jurisdiction that opening state- 
ments by counsel should be full and complete, and that in the event that 
closing arguments are used for the advancing of theories not made a 
part of the opening statement, that defense counsel may be given an 
opportunity to answer same if proper attention has been called to this 


circumstance. 


IV 


THE ALLOWANCE OF THIS STATUTE, TITLE 4, SECTION 176, 
OFFERED IN EVIDENCE AND ARGUED BY COUNSEL FOR THE 
PLAINTIFF, WITHOUT EXPLANATION OF THE ONLY CONDI- 
TION UPON WHICH SAME COULD BE APPLICABLE IN THE 
INSTANT CASE, AMOUNTED TO A DETERMINATION BY THE 
COURT OF THE FACTUAL ISSUE THAT THE ARTICLE WAS OF 
AND CONCERNING THE PLAINTIFF. 


The only theory upon which the plaintiff was relying in his case 


was that the article published by the defendant corporation attributed to 
the plaintiff Rudbeck the perpetration of the alleged beating about which 
Watson complained. The only theory upon which the Statute having to 
do with the making of an offense ''the use of unnecessary or wanton 
force by a police officer" (Title 4, Section 176, D.C. Code) would be- 


come relevant in the instant case, would be that the article in question 





16 


referred to Rudbeck. The allowance, therefore, of this statute to be 
put in evidence was tantamount to a determination by the Court, anda 
direction to the jury that Rudbeck was the person to whom the article 


referred. We have previously argued that the question as to whether or 


not there was any libelous statement made as against Rudbeck under the 


circumstances of this case, was a matter for the Court to determine as 
a proposition of law. (ArgumentI, supra) Certain it is, if the Court 
were disposed to avoid this obligation of itself making the determination, 
it should not refer the matter to a jury for its determination, and allow 
into evidence a statute which could only be applicable if Rudbeck were 


the person involved. 


This statute was allowed in evidence and nowhere in the Judge's 
charge or in his statement to the jury was it called to their attention 
that the statute could only be considered by them if they first found that 
the article had accused Rudbeck of being the offending officer. 


V 


THE COURT INSTRUCTED ERRONEOUSLY ON THE QUESTION 

OF DAMAGES. THERE WAS NO SHOWING OF ANY SUBSTAN- 
TIAL DAMAGES JUSTIFYING THE CHARGE AS GIVEN BY THE 
COURT, AND SUCH INJURY, IF ANY, AS SUSTAINED BY THE 
PLAINTIFF WAS ACCORDING TO HIS OWN TESTIMONY BASED 
UPON THE INVESTIGATION BEING MADE BY THE POLICE DE- 
PARTMENT AS A RESULT OF THE AFFIDAVIT OF COMPLAINANT 
WATSON, AND NOT BASED UPON THE ALLEGED LIBELOUS 
ARTICLE, OR, AT WORST, BASED UPON BOTH WITHOUT DIS- 
TINCTION OR MEASURE. 


The Court purports to give instructions to the jury on nominal and 
compensatory damages, but nowhere in the charge does the Court advise 
the jury as to the relation between nominal or compensatory damages 
and as to whether or not the article before them is libelous per se carry- 
with it the necessity of being entitled to damages. The only attempted 
definition of nominal damages is that: By '''"nominal damages’ is meant 
nominal or trifling amount." (J.A. 86) Both of these expressions, 


nominal or trifling, are relative terms and could have meant nothing to 





17 


the jury. The suit was brought for fifty thousand ($50, 000) dollars, and 
it may well have been in spite of what the Court said about the amount 
for which the suit might be brought, that the jury might have concluded 
that as a relative reward the figure as allowed, $2, 750, was 'nominal' 

or 'trifling'. This position is emphasized by a reference to the testimony 
which reveals that no evidence was offered showing any damage sustained 
by the plaintiff as to reputation. On the contrary, it was affirmatively 
evidenced that in the Police Department with full knowledge of the article 
complained of, and more particularly, after investigation made by the 
Department, within a relatively short while thereafter he was promoted 
and given an increase in salary. There was the additional evidence also 
which the Court only inferentially referred to in its charge that showed 
that any such personal suffering, if at all, as was sustained by the plain- 
tiff came primarily from the investigation made of him upon the com- 
plaint made by Watson, distinguishable entirely from the publication 
made by the defendant corporation. The charge of the Court was inade- 
quate to acquaint the jury with a yardstick by which damages should be 
measured, if at all, and without any affirmative distinction between con- 
ditions attributable to the investigation which the Police Department 
launched, and the article which the defendant published. 


VI 


THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING 
TO CHARGE THE JURY THAT BEFORE A VERDICT COULD BE 
RETURNED IN FAVOR OF THE PLAINTIFF, IT MUST FIND THAT 
THE ALLEGED LIBELOUS PORTION OF THE ARTICLE WAS OF 
AND CONCERNING THE PLAINTIFF. 


It is next contended on behalf of the defendant that the trial court 
erred in failing to charge the jury that before a verdict could be returned 
for the plaintiff, it must first find that the alleged libelous portion of the 


article was "of and concerning the plaintiff." 
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As has been pointed out in argument I, supra, the alleged libelous 


portion of the article did not in its intrinsic quality refer to the plaintiff 


and that there was slight extrinsic evidence offered on this point. Since 
the trial court did not for this reason direct a verdict in favor of the 
defendant, as under the circumstances it should have, but ruled that the 
matter was a question of fact for the jury, it was, therefore, all import- 
ant that the issue be submitted to the jury under proper instructions. 

The defendant, by taking this position does not in any wise concede that 
the issue was one for the jury, under the circumstance, but rather here 
argues that, conceding arguendo, the question of whether the libelous 
portion of the article was of and concerning the plaintiff was one of fact, 


the trial court erroneously failed to instruct the jury correctly. 


The question of whether the article was of and concerning the 
plaintiff was fundamental and basic under the issues in the case, and 
one which the jury was, therefore, required to be fully and adequately 
instructed about. A reference to the Court's charge (J. A. 80-90) reveals 
that the Court completely failed to instruct the jury properly in this 
regard, and in this, the defendant urges the trial court committed re- 


versible and prejudicial error. 


CONCLUSION 


The defendant contends that as to each and every one of the points 
herein raised, the United States District Court committed reversible 
error and that, therefore, this Honorable Court should reverse the 
District Court's judgment. 

Respectfully submitted, 
COBB, HOWARD AND HAYES 
JAMES A. COBB 

GEORGE E. C. HAYES 


JOHN A. SHORTER, JR. ee Sian 
613 F Street, N. W. ashington, D. C. 


Washington, D. C. Attorneys for Appellant 


Of Counsel: 
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JOINT APPENDIX 


[Filed October 7, 1954] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARL A. RUDBECK 
2723 Terrace Road, S.E. 
Washington, D.C. 


Plaintiff 


vs. Civil Action No. 4296-54 


AFRO-AMERICAN PUBLISHING CO. 
A Corporation 

1801 11th Street, N. W. 

Washington, D.C. 


Defendant 


nee ee ee Nee ee ee ee ee ee ee ee ee ee” 


COMPLAINT 
(For damages for libelous publication) 


(1) The plaintiff is a citizen of the United States and a resident of 
the District of Columbia. Defendant Afro-American Publishing Company 
is a corporation maintaining an office and doing business in the District 
of Columbia. 

(2) At the time of the publication hereinafter set forth the 
defendant was and still is the publisher of a newspaper of general cir- 
culation in the City of Washington and elsewhere known as the Afro- 
American. 

(3) On to wit, February 6, 1954 the defendant maliciously printed 
and published in its said newspaper of and concerning the plaintiff the 
article set forth and marked "Plaintiff's Exhibit A" and made a part 


hereof, meaning and thereby intending to convey to its readers and the 
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public in general that the plaintiff had beaten and assaulted one Thomas E. 
Watson; and further meaning and intending to convey that the plaintiff 
had without justification attacked the said Thomas E. Watson and had 
struck him from behind and had seriously injured the said Thomas E. 
Watson and that the plaintiff was of a vicious and cruel nature and not 
fit to be a member of the Metropolitan Police Department; and further 

meaning and intending to convey the impression that the statements 
of the said Thomas E. Watson were part of a judicial proceeding. 

(4) By reason of such publication plaintiff has been greatly harmed 
and damaged in his reputation in the community in which he works and 
lives and has suffered great pain and mental anguish all to his damage 
in the sum of $50, 000. 00. 

WHEREFORE plaintiff demands judgment against the defendant 
in the sum of $50, 000. 00. 

/s/ J. Robert Carey 


* K K 


Attorney for Plaintiff 


DEMAND FOR JURY TRIAL 
Plaintiff demands a trial by jury of all of the issues involved in the 


above entitled cause. 
PLAINTIFF'S EXHIBIT "A" 


Capital Edition 62nd Year No. 54 * * * * * * 
February 6, 1954 Afro American 
SAYS COPS DRAGGED HIM FROM HOSPITAL 

A disabled veteran, who charges he was beaten and dragged from 
a hospital by two police officers, asked for a police investigation, 
through the NAACP, Wednesday. 

Thomas E. Watson, 39, of the 800 block of Eastern Avenue, N.E. 
charged in an affidavit sent to Police Chief Robert V. Murray, that two 
white plainclothesmen attacked him in D.C. General Hospital where 
he was awaiting treatment at about 11 o'clock Tuesday night. 
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According to Mr. Watson's statement he fell down the steps of 
his home, injuring his leg. His physician, Dr. John W. Robinson of 
the 1000 block of Eastern Avenue, N.E. suggested that an x-ray be 
taken, he said. 

STRUCK FROM BEHIND 

Mr. Watson took the doctor's statement to the hospital, and was 
standing at the desk, when he was struck from behind, he declared. 

The two officers flashed their badges, saying "We're going to 
teach you a lesson. . ." 

Repeated fist blows to the face caused him to temporarily lose 
sight in the right eye and left facial bruises, he declared. 

CALLED DISORDERLY 

Taken to the stationhouse, he was charged with disorderly conduct, 
and elected to forfeit $5.00. The accused officers are assigned to pre- 
cinct 5. 

390 Eugene Davidson, in commenting on the case, said that it was 
one of the worst cases to come to his attention. He said there were 
several witnesses to the alleged attack. 

He said that Roy Garvin, attorney, will seek legal action. 

Mr. Watson is married and has four children. He is employed 
in the Government Printing Office, and formerly worked with a local 
newspaper. He served in the armed forces during World War IL. 

The arresting officer was listed as Det. C. A. Rudbeck, according 


to a spokesman at precinct 5. 


391 [Filed November 2, 1954] 
ANSWER TO COMPLAINT FOR DAMAGES 
Comes now the defendant, Afro-American Publishing Company, 
a corporation, by its attorneys, Cobb, Howard and Hayes, and for answer 


to the complaint filed herein, sets forth as follows: 
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ANSWER NO. 1 
The complaint fails to state a cause of action upon which relief 
can be granted. 
ANSWER NO. 2 
For further answer, the defendant, Afro-American Publishing 
Company, admits so much of the allegations of the complaint in the 
above entitled cause as sets forth that it is the publisher of a newspaper 
of general circulation in the City of Washington and elsewhere known 
as the Afro-American, and denies each and all other material allega- 
tions in the said complaint. 
ANSWER NO. 3 
For further answer, defendant sets forth that the publication com- 
plained of in paragraph three of the said complaint and detailed in 
plaintiff's Exhibit "A" is privileged and was published without malice 
and the plaintiff suffered no injuries as a result thereof. In this con- 
nection the defendant sets forth that strict proof will be required of 
all the allegations of the said complaint touching upon the reputa- 
tion and standing of the plaintiff in the community and any damages 
allegedly sustained by him, and denies any liability for any alleged 
libel set forth in the said complaint. The defendant further denies 
the applicability of the innuendoes used in said third paragraph of the 
complaint. 
ANSWER NO. 4 
Further answering said complaint, this defendant sets forth that 
the recital in the publication is an accurate transcription of information 
received by it from a source which it had found to be reliable over a 
period of years and was published without malice. 
COBB, HOWARD and HAYES 
* * K 
Attorneys at Law 
By: /s/ James A. Cobb 
/s/ George E. C. Hayes 
[CERTIFICATE OF SERVICE] 
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[Filed October 10, 1956] 


DEFENDANT'S INSTRUCTION NO. 2 
The jury are instructed that the alleged libellous article at no 
place attributes to the plaintiff the commission of any offense nor 
the doing of any act, which would render the defendant liable for the 
publication thereof and you should therefore return a verdict in favor 
of the defendant. 


[Filed October 10, 1956] 


DEFENDANT'S INSTRUCTION NO. 4 

The jury are instructed that if you find by a preponderance of the 
evidence that the publication complained of is libellous of and concerning 
the plaintiff, you must then consider whether the publication complained 
of is fair comment made in good faith. In this connection the rule 
is that matters of public interest may lawfully be the subject of fair 
comment and criticism by the press and by the public generally, and 
such comment and criticism, however severe, if published in good faith 
is privileged, if based upon a substantially true statement of facts. 
Accordingly you are instructed that if you find by the preponderance 
of the evidence that the publication complained of contained no false 
statements of fact which libelled the plaintiff, that the matter involved 
was one of public interest and that the comment or criticism contained 
in the publication was such as a reasonable man might have made, 
having regard for all the facts in the case, your verdict must be for 
the defendant, unless you find by a preponderance of the evidence that 


the publication was not made by the defendant in good faith. 
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[Filed October 10, 1956] 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 5th day of October, 
1956, before the Court and a jury of good and lawful persons of this 


district, to wit: 


Hannah R. Nathanson Linious M. Blake 

Elizabeth A. Scorvaga Mary V. Brown 

Frederic C. Greene Catherine R. Patton 

Charles J. Catanach Austin D. Hagan 

Joseph S. Saffell Fleta M. Ross 

David T. Ray Robert L. Raybold 
who, after having been duly sworn to well and truly try the issues be- 
tween Carl A. Rudbeck, plaintiff and Afro-American Publishing Com- 
pany, A Corporation, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 10th day of 
October, 1956, that they find the issues aforesaid in favor of the 
plaintiff and that the money payable to him by the defendant by reason 
of the premises is the sum of Two thousand seven hundred & Fifty 
dollars ($2, 750. 00) 

Wherefore, it is adjudged that said plaintiff recover of the said 
defendant the sum of Two thousand seven hundred and fifty dollars 
($2, 750.00) together with costs. 

HARRY M. HULL, Clerk, 


By /s/ John F. Burke 
Deputy Clerk 
By direction of 
Judge Charles F. McLaughlin 
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[Filed October 18, 1956] 


MOTION FOR A JUDGMENT NON OBSTANTE VEREDICTO 

Comes now the defendant, Afro-American Publishing Company, 
Inc., by its counsel, Cobb, Howard and Hayes, and moves the Court 
to set aside the verdict and judgment in the above entitled cause 
entered on the 10th day of October, 1956, and in lieu thereof to enter 
up a judgment in favor of the defendant, and for reasons therefor shows: 

1. That the Court erred in failing to grant a motion for a directed 
verdict offered by the defendant at the end of the plaintiff's case and renewed 
at the end of the entire case. 

2. That the Court erred in failing to assume the responsibility 
encumbered upon it and after the submission of the testimony to deter- 
mine that the article relied on was not libelous, but allowed the jury, 
without proper instructions, to speculate on the legal question as to 
whether or not the article was libelous. 

3. That the Court erred in not holding as a matter of law, that 
the defendant was entitled to a verdict in its favor. 

4. For other good and sufficient reasons to be urged upon the 


Court at the time of the hearing of this motion. 


COBB, HOWARD and HAYES 


* * K 
Attorneys at Law 
By: /s/ James A. Cobb 


/s/ George E. C. Hayes 
Attorneys for Defendant 


[CERTIFICATE OF SERVICE] 
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[Filed October 18, 1956] 


MOTION FOR A NEW TRIAL 

Comes now the defendant, Afro-American Publishing Company, 
Inc., by its counsel, Cobb, Howard and Hayes, and moves the Court 
to vacate and set aside the verdict and judgment entered in the above 
entitled cause on the 10th day of October, 1956, and grant to the defen- 
dant a new trial, and for reasons therefor shows: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the verdict was contrary to the law in such case made 
and provided. 

4. That the verdict was contrary to the instructions given by 
the Court. 

o. That the verdict was excessive. 

6. That the Court erred in failing to grant all of the defendant's 
prayers in the form presented. 

7. That the Court erred in granting such of the plaintiff's prayers 
as were allowed. 

8. That the Court erred in allowing the plaintiff to offer as 
evidence Section 4-176 District of Columbia Code: Use of unnecessary 
or wanton force by officer made criminal, which reads as follows, 
"Any officer who uses unnecessary and wanton severity in arresting 
or imprisoning any person shall be deemed guilty of assault and 

battery, and, upon conviction, punished therefor", without there 
being any showing that the alleged libelous article had said anything 
of or concerning the plaintiff which would make the statute applicable 
or which purported to accuse the plaintiff in this cause of any offense 
within the purview of the quoted statute or with the commission of any 
offense of any kind or character. 

9. The Court erred in failing to grant to the defendant a motion 
for a directed verdict made at the end of the plaintiff's case and renewed 


at the end of the entire case. 
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10. The Court erred in allowing the plaintiff's counsel, with no 
comment upon same in his opening argument, to comment in his closing 
argument on the failure of the defendant to produce a witness, Thomas 
Watson, whom the evidence showed to be then in California and who 
was equally available to both parties to the litigation, and whose testi- 
mony from the defendant's point of view was not considered essential 
or indispensable to its case. 

11. That the Court erred in allowing the matter to go to the 
jury on the assumption that the article was libelous per se. 

12. That the Court erred in failing to differentiate for the jury 
both nominal and actual damages. 

13. Further the Court erred in not instructing the jury that 
whereas nominal damages might flow from an article libelous per se, 
that compensatory damages would have to be proven by substantial 
evidence before same would be allowed. 

14. That the Court erred in influencing the verdict of the jury 
by the giving to them of the Court's version of the "Allen Charge". 

15. For other good and sufficient reasons to be urged upon 
the Court at the time of the hearing of this motion. 

COBB, HOWARD AND HAYES 
* OK * OK 

By: 

/s/ James A. Cobb 

/s/ George E. C. Hayes 


Attorneys for Defendant 


410 [CERTIFICATE OF SERVICE] 
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[Filed December 13, 1956] 


ORDER 
This matter having come on for hearing on the Motion of Defendant 
for a Judgment Non Obstante Verdicto and on the Motion of Defendant 
for a New Trial, and the Court having heard the oral arguments thereon, 
of counsel for Plaintiff and Defendant respectively, and having con- 
sidered all of the written Points and Authorities filed herein by counsel 
for the parties hereto, and being fully advised in the premises, it is 
by the Court this 12th day of December, 1956. 
ORDERED that the above Motions of Defendant for a Judgment 
Non Obstante Verdicto and for a New Trial, be and the same are 
hereby overruled. 
/s/ Charles F. McLaughlin 
Judge 


[Filed December 26, 1956] 
NOTICE OF APPEAL 

Notice is hereby given this 26th day of December, 1956, that 
The Afro-American Publishing Company hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 13th day of December, 1956 in favor of 
Carl A. Rudbeck, the plaintiff against said Afro-American Publishing 
Company. 


Cobb, Howard and Hayes 
By: /s/ James A. Cobb 


Attorney for Afro-American Publishing Co. 


[CERTIFICATE OF SERVICE] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[Filed February 27, 1957] 


Washington, D.C. 
Friday, October 5, 1956. 


* * * * * 5 
OPENING STATEMENT ON BEHALF OF THE 
DEFENDANT 
By: George E. C. Hayes, Esquire 
ok * x * ak ** 


* * * * This is a Suit brought against this newspaper and we 
would want to demonstrate to you and shall demonstrate to you that 
there isn't one line in this communication, in this statement, made by 
the newspaper that doesn't coincide exactly with what the facts are. 

cd x * x % *K 

ALBERT F. MODE 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 

bd * aK ak * 3K 

Q. Whatis your occupation? A. I am a detective on the homicide 
squad. 

* * * ae * * 

Q. Did you have occasion to go over to D. C. General Hospital 
on that evening? A. Yes, sir, I did. 

* * a ae bd x 

Q. Did you see any altercation of any kind at any time that 


evening? A. No, sir. 


ak aK * 5 * * 
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21 SAMUEL HOSKINS 

was called as a witness for and on behalf of the Plaintiff, and 
being then and there duly sworn by the Deputy Clerk, assumed the 
witness stand and testified as follows: 

DIRECT EXAMINATION 
BY MR. CAREY: 

Q. Would you please state your full name? A. Samuel Hoskins. 

Q. Where do you live? A. 2705 Thirteenth Street, Northeast. 

Q. And what is your occupation, Mr. Hoskins? A. Managing 
Editor of the Washington Afro-American Newspaper. 


cd a a aK 2K 3k 
22 Q. I show you this paper and ask you if you can identify it 
as the February 6th Capitol Edition of the Washington Afro-American? 
A. Yes. 


MR. CAREY: I might say, if the Court pleases, this has been 
identified by the pretrial court. 

MR. HAYES: I was going to try to relieve you of a little of that, 
Mr. Carey. 

MR. CAREY: Yes, andI won't take any more time. I would 
like to offer this in evidence and have it marked as Plaintiff's -- 

23 THE COURT: The Clerk will mark the exhibit by number. 
MR. CAREY: -- as Plaintiff's Exhibit No. 1. 
(Thereupon a document was marked by 
the Deputy Clerk as Plaintiff's Exhibit 
No. 1 for identification. ) 
ak a * * ak ak 
BY MR. CAREY: 

Q. Can you tell me, Mr. Hoskins, in what area the paper is 
distributed? A. Washington and certain areas of Maryland and Virginia; 
that is the metropolitan area. 

x * x oe x > 

24 Q. Now, can you tell me the circulation of the Washington Afro- 


American? A. Approximately thirty thousand. 
* * * * XK * 
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CALVIN GREEN 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 


* * * 2K * * 


Q. What is your occupation? A. Attendant at D. C. General. 

* 5 2 * * x 

Q. What disturbance was being made? A. Well, the patient was 
up there. He was cursing and things like that, demanding, demanding 
treatment, you know, just raising cain. That's all. 

I can't say exactly what he was saying but he was belligerent. 

* * * * ak * 

Q. What then happened? A. Well, the sergeant went over and 
spoke to him and I mean I wasn't close enough to hear what he said 
to him but then he left him and then he, you know, he continued, you 
know, to rave, you know. 

And he was placed under arrest. 

* ak mK or * * 

Q. Now, was there any fight between them? A. No, I didn't 
notice any resistance whatsoever. 

Q. Were there any blows struck? A. No. I didn't see any. 

* * * * * * 

RAYFORD JONES 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 

bad * Bs a x % 

Q. And then did you have occasion to see the sergeant and the 
man later on? A. I saw him when the sergeant brought this gentleman 
out with the hand in the back of his belt. 


69 
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Q. Tellus, now, just what you saw from that time on. What 
happened? A. Well, that is allI saw. I mean, I saw him when he 
took him down and put him in the, in the cruiser, and that is all I 
seen. 

Q. Was there any fighting between them? A. No, sir, I didn't 
see any. 

Q. Was there any resistance? A. No, sir, I didn't see that. 

Q. Did you see any blows at all? A. No, sir. 

Q. At any time did you see Sergeant Rudbeck hit the man with 
repeated -- A. No, sir. 

Q. -- fist blows in the face? A. No, sir, I didn't see that. 

Q. At any time did you see Sergeant Rudbeck walk up from 
behind the man and hithim? A. No, sir. 


2 * * * * * 
REDIRECT EXAMINATION 
* * * * * * 


Q. Were you ever contacted by any reporter? A. No, sir. 
aK 3K x bs xx a 
RUTH MANDES 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 

aK K * 3K 5 3 ak 

Q. And what were your duties there? A. I was a staff nurse 
in the admitting office. 

aK 3K ak x a aK 

Q. And then what happened? A. Well, the officer kept talking 
to him in a very plesant manner, trying to get him to quiet down 
or to take care of what he was supposed to so that he could see the 
doctor. 


aK = ak sd * ax 
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Q. At any time did you see Sergeant Rudbeck hit the man? A. I 
didn't. 

x * xc * x Bs 

Q. Were you ever asked by anybody from the Afro-American 
newspaper as to what occurred on this occasion? A. No, sir. 

* a * * * 

ANNA E, COURTNEY 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 

* * * x ac ae 

Q. What was your employment? A. Admitting clerk at D. C. 
General Hospital. 

aK + * 5 xx ae 

Q. Now,vere there any blows struck before he took him by the 
belt? A. Oh, no. It was just loud talking on Mr. Watson's part. 

ss + 3 * * x * 

Q. Now, specifically, were you ever contacted by a reporter 
from the Afro-American newspaper as to what happened? A. No. 

mK ak bd * * x 

THE COURT: Plaintiff's Exhibit No. 1 will be received in evidence. 


(Thereupon the document heretofore 
marked as Plaintiff's Exhibit No. 1 
for identification was received in 
evidence. ) 


* * * * * ca 


MR. CAREY: Now, if your Honor please, at this time I would 


also like to offer into evidence Section 4-176 of the District of 


Columbia Code, and I ask permission of the Court to read that 
section to the jury. 

THE COURT: May I See it? 

(Thereupon Mr. Carey submitted a volume to the Court 
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through the Deputy Clerk.) 
THE COURT: Show the section to counsel. 
MR. HAYES: Yes, Mr. Carey has been good enough to give us 
a copy that is typewritten. If he is offering that exhibit I object to it, 
if your Honor pleases. : 
THE COURT: The objection is overruled. It may be received. | 
MR. HAYES: May we indicate to your Honor at the Benchas to our ! 
reason ? 
THE COURT: The Court will withhold its ruling. The Court 
didn't understand that you wished to make any argument. You may 
come to the Bench. | 
(At the Bench:) 
MR. HAYES: It is our position, if your Honor pleases, with 
the offer made and the statement that has just been read, that in 
this suit in which Officer Rudbeck is the plaintiff there is absolutely 
no showing that would make this in any wise admissible. 
Your Honor will be reminded that in that article it is suggested 
that the suspected or accused officers were connected with No. 5 
Precinct. There is testimony here tending to show that No. 5 had 
a person regularly assigned to that place. 
The only statement that has been made with respect to that is 
that Officer Rudbeck was the arresting officer and the testimony al- 
ready adequately bears out that Officer Rudbeck was the arresting 
officer. 
Now, it is our position that it is prejudicial to this defendant 
to have now offered a section of the Code which purports to say that 
an officer accused of an offense as is there indicated is guilty of a mis- 
deanor. 
MR. CAREY: If your Honor pleases, I would like to point out to 
the Court that the article specifically says that this man, Watson, was 
struck by two plainclothesmen. The evidence clearly shows that there 
were only two -- 
THE COURT: Well, the Court sees no reason for varying from its 


ruling. 
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MR. HAYES: We don't need to preserve it by an exception but 

| in order to be doubly sure we do it. 

THE COURT: Yes, any exception that is necessary will be 
allowed. 

(End of Bench conference.) 

MR. CAREY: Ladies and gentlemen, I now wish to read to you 
Section 4-176 of the District of Columbia Code. It says, "Use of 
unnecessary or wanton force by officer made criminal: Any officer 
who uses unnecessary and wanton severity in arresting or imprisoning 
any person Shall be deemed guilty of assault and battery and upon 
conviction punished therefor. R.S.D.C. 434, " 

Thank you. 

* sd * 

BETTY A. RUDBECK 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 

Q. Would you please state your fullname? A. Betty Anne 
Rudbeck. 

Q. And you are the wife of the plaintiff? A. Yes, sir, I am. 

Q. How long have you been married? A. Sixteen years. 

Q. How many children to you have? A. Two. 

Q. Directing your attention to an article that appeared in the 
Afro-American newspaper of February 6th, 1954, did you see that 
article? A. Yes, sir, I did. 


Q. May I inquire of when you sawit? A. I would say it was 
about March or April of '54. 
Q. When was it called to your attention? How was it called 


to your attention? A. My father showed me the writeup in the paper. 
Q. And did you know whether or not your husband saw it? A. 


I don't know, sir. 
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Q. Do you know what, if any, effect that publication -- 

MR. HAYES: Just a minute. If your Honor pleases, I call 
attention to the fact that Mrs. Rudbeck answered by saying that she 
didn't know whether her husband had read the article. 

Now, he asked what effect did it have. 

MR. CAREY: I understood -- excuse me, your Honor. MayI 
Clarify that? 

THE COURT: You may. 

BY MR. CAREY; 

Q. Do you know when your husband saw the article? 

MR. HAYES: I submit, if your Honor pleases, that she has 
answered by Saying that she didn't know whether he had seen it. 

THE COURT: Well, if she wishes to clarify her answer she is 
given an opportunity to do so. 

THE WITNESS: I did when the paper was showed to me. I had 
the paper at my own home and when my husband came in from work 
I showed it to him then. 

BY MR. CAREY: 

Q. Now, you don't know whether he had seen it previously? 

A. No, sir, I do not. 

Q. What affect did the article have upon him? A. Upon me, 
sir? 

Q. What, if any, affect did the article have upon your husband? 
A. Well, Ican say he was nervous, upset. He didn't sleep and he 
didn't eat regularly. I mean, his way of living had changed. 

Q. Would you say, Mrs. Rudbeck, that he was disturbed then 
by the article? A. Ido. 

MR. HAYES: I object, if your Honor please. Counsel is now 
testifying. 

THE COURT: Let the witness testify to what actually took place 


and what she observed. 
BY MR. CAREY: 
Q. Did he ever discuss it with you, Mrs. Rudbeck? A. On several 
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occasions. 

Q. When you said that he couldn't sleep and was upset, how did 
he show that? A. Well, for one thing, I would wake up during the 
night and he wouldn't even be in bed. He would be downstairs sitting 
in a chair. 

That is when he wasn't sleeping and his regular way of eating, 
he ate a third of his normal amount. 

Q. How long has he been a member of the homicide squad? 

A. Five years. 

Q. Was itfour? Do you know what year he went there? A. Being 
truthful, I don't. 

Q. Is he interested in his work? A. Yes, sir, he is. 

MR. HAYES: I object to that, if your Honor pleases. 

BY MR. CAREY: 
Q. How many hours -- 
THE COURT: The objection is overruled. 
BY MR. CAREY: 
Q. How many hours a day does he work sometimes? A. Some 





days it is sixteen and twenty hours. 

MR. HAYES: I object to that, if your Honor pleases. There is 
nothing material as to how long Officer Rudbeck works. He is a member 
of the homicide squad. I think the time he works is certainly not im- 
portant to this case. 

THE COURT: What is the materiality of the length of time that 
the plaintiff worked? 

MR. CAREY: I was leading up, if your Honor pleases, to ask the 
question of whether or not he is conscientious in the performance of the 
duties required -- 

MR. HAYES: If he would ask that question, if your Honor please, 


it would be objectionable. Mrs. Rudbeck's conclusion as to whether he 


is conscientious would not be evidence before this jury. 
THE COURT: You can outline what he does and so forth. 
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MR. CAREY: I will withdraw the question, if your Honor pleases. 
That is all, Mrs. Rudbeck. Thank you very much. 
MR. HAYES: Will you indulge me just a moment, your Honor? 
I have no questions. 
MR. CAREY: That is all. 
(Thereupon the witness retired from the witness stand.) 


cad * * * 


Washington, D.C. 
Monday, October 8, 1956. 


*x * * * 


RICHARD J. FELBER 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
ak x ak 
BY MR. CAREY: 
Q. Thank you. Now, do you know the plaintiff, Captain, Mr. 
Rudbeck? A. Yes, sir. 
Q. How long have you known him? A. Ihave known him for 
about nine or ten years. 


Q. You are his superior officer? A. I have been, yes, sir. 


Q. What, if any opportunity have you had to observe the plaintiff 


in his work with your unit? A. I have observed him continually since 
he has been in the homicide squad. 

Q. You have occasion to file regular reports as to his fitness 
and qualifications? A. Yes, sir, I have. 

* * * * * * 

Q. But directing your attention to February, specifically, say, on 
or about February 1, 1954, what was the reputation of the plaintiff? 
A. Sergeant Rudbeck at that time was a precinct detective and his 
reputation was excellent as to character, his capabilities, and he 
was considered one of our outstanding men. 
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Q. Up to that time had there been any complaints or charges 


filed against him, sir? A. Not to my knowledge, sir. 


Q. Now, directing your attention to an article that appeared 
in the Afro-American newspaper of February 6, 1954, did you see 
this article? A. Yes, sir, I did. 

Q. You -- excuse me. What, if anything, did you do in connection 
with this matter? A. Well, Chief Murray assigned me to thoroughly 
investigate the complaint whereupon I procured an affidavit from the 
complainant and affidavits from all witnesses who were present at 
D.C. General Hospital at the time of the alleged complaint. 

Q. Now, don't answer this until Mr. Hayes has an opportunity 
to object: 

What were the results of your investigation? 

MR. HAYES: Will you indulge me just a second? Let me be 
certain as to this because it may have something to do with whether 
or not I object, if your Honor pleases. 

Do I understand, Captain, that you have indicated in answer 
to counsel that you made some investigations as a result of this 
article? 

THE WITNESS: No, sir. 

MR. HAYES: Your examination was made as a result of a 
complaint made by this man, Watson? 

THE WITNESS: Yes, sir. 

MR. HAYES: All right, sir. 

BY MR. CAREY: 

Q. What was the result of your investigation, Captain? A. Well, 
the conclusion of my investigation, which was approximately the 29th 

of March of 1954,ny recommendation to the Chief was that the 
complaint was inconsistent with the facts; that after procuring some 
twenty-some affidavits of various people there wasnt any corroboration 
as to what Sergeant Rudbeck is alleged to have done. 

One party had he and someone else committing an assault inside 
the D.C. -- 
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MR. HAYES: Iam sorry. I didn't hear that. 

THE WITNESS: I Say, one witness had Sergeant Rudbeck and 
his partner committing an assault inside D. C. General Hospital. 
Another witness had it committed on the outside by Sergeant Rudbeck 
and a third had it committed by a uniform man and not a plainclothesman. 

BY MR. CAREY: 
Q. Did you have occasion to observe the plaintiff during the 


time following the complaint and publication of this article? A. Yes, 


sir. 

Q. How did he act? 

MR. HAYES: I object to that, if your Honor pleases. 

THE COURT: Well, it seems to the Court that the questions 
calls for a conclusion of the witness and it really doesn't call fora 
fact. 

MR. CAREY: May we approach the Bench on that, if the 
Court pleases ? 

THE COURT: You may. 

(At the Bench:) 

* ss 

BY MR. CAREY: 

Q. Captain, my last question was: How did he act? But before 
you answer that question let me ask you this: 

When did you see that article in the Afro-American? A. I be- 
lieve it was sometime after the 6th of February, is my best recollection. 
I don't know just who it was that called my attention to it but that 
was alongthe first that I had seen it. 

Q. Now, would you say a long period or a short period after 
the 6th? A. Well, it could have possibly been on that same day or a day 
or two afterwards. It was right around the time that I was conducting 
this investigation. 

THE COURT: Just a minute. A day or two after what? 

THE WITNESS: After it appeared in the press, sir. 

BY MR. CAREY: 
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Q. Did you have any occasion to discuss it with the plaintiff in 
this case? A. I believe I did but I don't remember just what all 
the conversation was. 
Q. Can you tell us approximately when it was first called to his 
attention by you or anybody else? A. I couldn't answer that question, 
Mr. Carey. I don't know whether -- as I said, I remember reading 


the article in the paper either on the day of the publication or a day 


or two afterwards, and my best recollection is that I did have a con- 
versation with Sergeant Rudbeck about it but I don't know -- it could 
have been in that same period of time. 

Q. All right. Now, my former question was how did he act 
following the publication of that article? A. Well, for the entire 
time that I was conducting the investigation into the alleged -- 

MR. HAYES: If your Honor please, I don't know whether I objected. 
If I didn't I will now object and preserve the exception. 

THE COURT: Well, in view of the testimony, the Court will 
permit the witness to continue with his answer. The objection will 
be overruled. 

MR. HAYES: All right, your Honor. 

THE WITNESS: During the time that I was conducting the investiga- 
tion, which went on for several weeks, Sergeant Rudbeck was upset and 
on two or three occasions I spoke to him about it; tried to -- to try to 

quiet himself and not let this bother him until I had completed 
the investigation and at such time, why, then we would know just what 
action as far as the squad would take or the department. 

BY MR. CAREY: 

Q. Let me ask you this question, Captain: 

Does a reputation for brutality or viciousness help or hinder a 
detective in the homicide squad? 

MR. HAYES: I object to this, if your Honor pleases. 

THE COURT: Well, that question is framed in a way in which 


the Court feels the objection is a valid objection. In other words, 
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"does it help or hinder" is a very broad and rather vague inquiry. 
MR. CAREY: Well, then may I withdraw it and rephrase the 
question, if your Honor pleases ? 
THE COURT: You may. 
BY MR. CAREY: 
Q. What, if any, effect does publicity of this nature have upon an 


officer in the homicide squad? 

MR. HAYES: I object to that question. 

THE COURT: Well, that is a generalization. Well, unless you 
are asking him as the head of this department as a general thing what 


does this have to do with the standing and reputation of an officer? 

MR. CAREY: No, your Honor. As to his efficiency. 

THE COURT: Well, the Court would feel that that calls for a 
conclusion. It goes outside of the scope of this inquiry. 

MR. CAREY: Well, then let me rephrase the question. Your 
Honor is sustaining the objection? 

THE COURT: Yes. 

MR. CAREY: Very well, your Honor. 

THE COURT: The Court doesn't want to be close or technical 
about these matters but you are asking a question that covers such a 
broad field that it is not capable of cross-examination. 

MR. CAREY: Very well, your Honor. 

THE COURT: You are asking what effect a thing of this kind 
has on all officers, all types, and every where, and under all conditions. 

MR. CAREY: NowlI wish to narrow the question. 

THE COURT: If the inquiry is how does it affect his standing, 
his position with the department and its officials, and so forth, and 
matters concerning which this witness is capable of testifying based 
upon his official experience -- 

MR. CAREY: I am not concerned with the department so 
much as the public, if your Honor pleases. Let me ask this question. 

BY MR. CAREY: 
Q. And before you answer it, Captain, permit Mr. Hayes to object. 





25 

Does publicity of this nature have any effects on the efficiency of a 
detective situated like the plaintiff? 

MR. HAYES: I object, if your Honor please. 

THE COURT: Well, I am afraid that the Court must sustain that 
objection. 

MR. CAREY: Very well, your Honor. 

I have no further questions. Thank you. 

CROSS EXAMINATION 
BY MR. HAYES: 
Q. Captain, may I look at this article just a second, sir? 


A. (The witness submitted a document to Mr. Hayes.) 


Q. You say, sir, that you took affidavits from a large number 
of people in this investigation? A. Yes, sir, I did. 

Q. And this investigation stemmed from what, sir? A. Well, 
it stemmed on a complaint that was sent to the Chief of Police from 
the NAACP. 

Q. Thatis, for the benefit of the jury, the National Association -- 
A. National Association of Colored People. 

Q. For the Advancement of Colored People, sir? A. Yes, sir. 

Q. And did you, sir, see an affidavit which was made by the 
complainant Watson? A. Yes, sir, I did. 

Q. Now, this heading says, "Says cops dragged him from hospital." 
Did the affidavit say that, sir, or words to that effect? 

MR. CAREY: We wish to object, if the Court pleases, on the 
ground that this officer is now being asked to testify as to what somebody 
else said in their affidavit. 

I submit that the evidence should come from the person who made 
the affidavit or statement. 

MR. HAYES: Well, if your Honor pleases, he has brought out 
that this -- that Captain Felber made the investigation. Captain Felber 
has testified that he took certain affidavits. 

I will ask the Captain to produce the affidavit. Is it here, sir? 
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THE WITNESS: Yes. 

MR. CAREY: It is right here. 

THE COURT: The cross-examination is being made of the 
contents of the report, the Court understands it, the affidavit, and 
the affidavits have been introduced. The objection is overruled. The 
witness may testify. 

BY MR. HAYES: 

Q. I think you are more familiar with it than I, Captain. Do you 
know where the complaint would begin, sir? A. Yes. 

Q. (Mr. Hayes submitted documents to the witness.) A. Mr. 
Hayes, -- 

Q. Yes, sir? A. Thatis the second affidavit. The affidavit that 
was originally made to the Afro - -- to the NAACP is not a part of my 
report. My -- I have got my own affidavit from the complainant shortly 
after I was assigned to the investigation because of the first affidavit 
being incomplete, not specifying more details and things. 

Q. Well, may I point to this, sir, so that to help you with respect 
to my question I originally asked you. 

I am reading correctly, am I, sir, when it says, "They proceeded 
to drag me out and at the same time was striking me continually on 
the back of my head, face, and across my eyes with their hands"? 

That is in that affidavit, isn't it? A. That is in there and that 
was said by the complainant. 

Q. Yes, sir. 

MR. CAREY: Now, if your Honor pleases, I object to counsel 
reading from this affidavit. 

ok * * x ss x 

BY MR. HAYES: 

Q. Are you mindful, Captain, of the reference that is made to 
a Sergeant Rudbeck in this statement from the paper? Will you look 
at it? Have you readit, sir, recently? A. Yes -- no, not recently. 

Q. Will you be good enough to read it? It isn't long and perhaps 
that will save a little time in my questions to you. It is continued, sir, 
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at the place where I have my finger on this second page. 


MR. CAREY: Excuse me, your Honor. Would you read that 
question back, Mr. Reporter ? 

THE COURT: That doesn't constitute a question. It is simply 
a statement calling the contents of the article involved in this suit 
that appeared in the paper to the witness for his inspection. 

That is all the statement is. It isn't a question. And the witness 
may examine and carryout the request or the suggestion of counsel. 

BY MR. HAYES: 

Q. Captain, the reference made to Sergeant Rudbeck, sir, is 
the last sentence, isn't it, sir, approximately the last sentence? 
A. Yes, sir. 

Q. And that says the arresting officer was listed as Detective 
C. A. Rudbeck, according to a spokesman at Precinct Five. 

Did your investigation disclose, sir, as to whether or not Detective 

Sergeant Rudbeck was the arresting officer? A. Well, Detective 
Sergeant Rudbeck and Detective Mode were the two men -- were in the 
cruiser that covered D. C. General Hospital on the night of this oc- 
currence. 

Q. I don't think you are quite answering my question, Captain. 
A. Well, I don't know whose name appears on the arrest book. I mean, 
that I couldn't tell you. I would have to refresh my recollection by 
reading my investigation report which might indicate whether or not 
Sergeant Rudbeck was actually the arresting officer. 

Q. Well, I asked you Captain, as to whether or not your in- 
vestigation -- whether or not you independently knew from your investi- 
gation whether or not -- your recollection isn't clear as to whether or 
not he was -- A. As to who he was booked to? 

Q. No. Is your recollection clear, sir, as to whether or not 
Detective Rudbeck was the arresting officer? A. My recollection 
is that he was present. I don't know whether his name appeared on 
the book from recollection. 

Q. All right, sir. 
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MR. CAREY: We will stipulate, if your Honor pleases, that the 
record shows that the plaintiff was the arresting officer. 

THE COURT: Is that agreeable to counsel? 

MR. HAYES: Well, since I have gotten it up this far it is just 
a line. 

BY MR. HAYES: 

Q. Will you look atit, sir, and tell me what it does indicate? 
It is, I think the last line. A. Yes. Well, this explains what I was 
trying -- I said Mode and Rudbeck and, of course, I didn't know which 
one's name appeared as the officer in which the complainant -- in this 
instance the complainant is Mode and the officer is Rudbeck. 

Q. Now, the record and you have just indicated it, sir, the 
record shows that Detective Sergeant Mode was the complainant. Is 
that right? A. That is right. 

Q. And Officer Rudbeck was the arresting officer? A. That 
is right, sir. 

Q. Did your investigation disclose that this man was a disabled 
veteran? A. Not to my knowledge, sir. 

Q. Itdidnot? A. I don't recollect him alleging that he was a 
disabled veteran. With respect to why he went to the hospital on that 
night -- 

Q. I didn't say that he went there on account of being a disabled 
veteran. I asked you, sir, whether or not your records disclosed -- 
A. Well, I was trying to explain the only indication I had of any disa- 
bility, you see. 

Q. Your recollection is not clear or do you say that it is not 
true? A. I say that there was -- at no time doI recall his,- in his 
affidavit to me, telling me that he was a disabled war veteran. 


Q. Isee. All right, sir. Did he tell you why he was at the 


hospital, sir? A. Yes. That is what I was going to explain to you, 
sir. He told me that he had fallen down the steps of his home and he 
went to D.C. General Hospital to receive treatment for an injury. 
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Q. And that, sir, is in accordance with what the article says 
there, is it? A. That is right, sir. 

Q. Did he say this to you, sir, where I am here pointing? 

A. Well, I would have to refresh my recollection by my report, sir. 

Q. Would you be good enough to? A. Sure. MayI see the 
original ? 

Q. Oh, yes, of course, you may. A. Yes, sir, he did say 
that. 

Q. And did he say what is in the next paragraph? 

MR. CAREY: I don't like to keep objecting, your Honor, but 
these questions, I submit, are all improper, what the man said. 

It isn't important what he said. The question is whether or not the 
article is true. 

THE COURT: That is the basis of the Court's admission of this 
testimony, on the issue of truth and no other basis. The Court has 
expressed its attitude on the issue and the Court is going to engage in 
latitude in permitting the defendant to introduce evidence on that issue. 

BY MR. HAYES: 

Q. What is your answer, Captain? A. My answer is that he 
did make such a complaint but didn't specify two officers. He specified 
one. 

* ae * ss * aK 

Q. MaylI read to you, sir, the first paragraph? 

"A disabled veteran, who charges he was beaten and 

dragged from a hospital by two police officers, asked for a 

police investigation, through the NAACP, Wednesday." 

Did your investigation disclose that that statement is true? 

A. Yes, it was. 

Q. "Thomas E. Watson" -- 

THE COURT: Now, just a moment. What was the substance of 
the statement or the statement that the man made? 

THE WITNESS: The fact that he did make a complaint and it was 
complained about, sir. I mean, he made a complaint that he was assaulted 
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and then substantiated it in his affidavit to me. 
ae XK a * a 
164 BY MR. HAYES: 
Q. MaylIcall your attention, sir, to the second paragraph: 
"Thomas E. Watson, 39, of the 800 block Eastern 

Avenue, Northeast, charged in an affidavit sent to Police 

Chief Robert V. Murray, that two white plainsclothesmen 

attacked him in D. C. General Hospital where he was awaiting 

treatment at about eleven o'clock Tuesday night." 

Would you look, sir, at that affidavit which you have just read 
and see, sir, whether or not that is in accord with the affidavit which 
you obtained from him? A. Yes, that was alleged in his affidavit to me. 

165 Q. The next paragraph, sir: 
"According to Mr. Watson's statement he fell down the 
steps of his home, injurying his leg. His physician, Dr. John 

W. Robinson of the 1000 block Eastern Avenue, Northeast, 

suggested that an x-ray be taken he said." A. He did allege 
that, yes, sir. 

Q. "Mr. Watson took the doctor's statement to the hospital, 

and was standing at the desk, when he was struck from behind, 

he declared."" A. That was his statement. 


Q. "The two officers flashed their badges, saying, ‘we're 





going to teach you a lesson, n----'"' A. He did allege 
that, sir. 
Q. "Repeated fist blows to the face caused him to temporarily 
lose sight in the right eye and left facial bruises, he declared." 
A. At the time that I procured his affidavit he didn't have the injuries. 
Q. I didn't ask you that, sir. A. Well, sir, I didn't see him up 
until the time that I got his affidavit. I don't know about his injuries 
at the time. 
166 Q. May I read it again to you, sir? Apparently you didn't 


understand exactly what I said. 
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"Repeated fist blows to the face caused him to tempo- 
rarily lose sight in the right eye and left facial bruises, 

he declared." Did he say so, sir? A. I am looking for it. 

That is right, sir. 

Q. "Taken to the stationhouse, he was charged with disorderly 

conduct, and elected to forfeit $5." Is that right? A. Thatis 
right, sir. 

Q. "The accused officers are assigned to Precinct 5." 

Now, let me ask you this question, sir: Sergeant Rudbeck, is he attached 
to Precinct Five? A. No, sir. 

Q. Was he at that time attached to Precinct Five? A. No, sir. 

Q. "Eugene Davidson, in commenting on the case, said that 

it was one of the worst cases to come to his attention." 

Did you have any conversation with Mr. Davidson, sir? A. Yes, 

later. 

Q. Do you know as to whether or not he made such a comment? 
A. He didn't make such a comment to me. 

Q. Isee. Of course, you don't know whether he may have said -- 
or what he may have said? A. No, I don't. 

Q. He said there were several witnesses to the alleged attack. 
And your investigation, I presume, showed the correctness of that, sir, 
did it? A. Yes, sir. 

Q. He said that Roy Garvin, an attorney, will seek legal action. 

I presume you don't know about that, do you, sir? A. No, sir. 

Q. Do you know as to whether or not Mr. Garvin did represent 
this man? A. My recollection is that sometime prior to my submitting 
this report on March the 29th was that Mr. Garvin and Mr. Davidson 
met with me at a meeting. That is my best recollection, sir. 

Q. And was that in a representative capacity for the man, Watson, 
as far as Mr. Garvin was concerned, so far as your recollection is? 

A. It was for the purpose of my showing them each and every affidavit 
so that they could at that time see that every person who was 


either in the hospital or in the immediate vicinity was questioned and 
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an affidavit procured so as to get an impartial view of just what did occur. 


Q. Isee, sir. Now, again, sir, did Mr. Garvin at any time 
indicate as to whether or not he was in a representative capacity for 
Mr. Watson? A. I believe he did, sir, but I am not certain about it. 

Q. All right, sir. Thank you. 

"Mr. Watson is married and has four children". Did your 
investigation disclose that, sir? A. I knew that he was married, sir, 
but I couldn't say about the genuineness of the four children. I don't recall 
that. 

Q. When you say "genuineness", I don't quite get what you mean 
by that. A. I mean by that that I don't know whether he had four or 
three or two. I don't know. I don't recall that, sir. 

Q. All right, sir. 

"He is employed in the government printing office, and 

formerly worked with a local newspaper." 

Did your investigation disclose that? 

A. At the time of my investigation he was a printer at the Govern- 
ment printing office. 

Q. And did you know whether or not he had previously worked 
with a local newspaper? A. No, sir. 

Q. "He served in the Armed forces during World War II." 

A. So he Said, yes, sir. 

Q. And the last sentence: 

"The arresting officer was listed as Detective C. A. 

Rudbeck, according to a spokesman at Precinct Five." 

You have now looked at the record, sir, and you know that that 
is a fact, that he was listed as the arresting officer? A. Yes, sir. 

Q. And that this other officer, Officer Mode, was given as the 
complainant. Is that right, sir? A. That is correct. 

MR. HAYES: That is all I think I want to ask you, sir. Justa 
second. 

BY MR. HAYES: 

Q. I meant to ask you this: 
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At this time you say that this occurrence took place you referred 
to Sergeant Rudbeck as being a precinct detective? A. Yes, sir. 
Q. And what is he now, sir? A. Detective Sergeant. 


Q. That is a promotion, isn'tit? A. Yes, sir. 

Q. And when did that promotion take place? A. November the 
1st, 1954. 

Q. November the Ist of 1954? And this occurrence was in 
February of 1954? A. Yes, sir. 

Q. And in November he was promoted to Detective Sergeant? 


A. Yes, sir. 

Q. Connected with your squad? A. Yes, sir. 

MR. HAYES: That is all. 

ss * * x 

REC ROSS- EXAMINATION 
BY MR. HAYES: 

Q. Didn't Mr. Rudbeck get commendations after February the 
34d? A. I don't recall any, sir. There could have been that I am not -- 
don't just recall at this moment. They would appear in the file if there 
were, sir. 

Q. Would you casually glance at it? 

MR. CAREY: I might say, your Honor, that the position of the 
plaintiff is that this evidence is not relevant or material here and is 
objectionable. 

If the Court is going to permit it I will make a stipulation concerning 
Le. 

THE COURT: The Court will permit it. 

MR. CAREY: I will stipulate then, if your Honor pleases, that the 
plaintiff has received commendations up to the present time. 

MR. HAYES: That is all I wanted to know. I have no further 
questions. 

ak Ed 7 

CARL A. RUDBECK, JR. 
was called as a witness for and on behalf of the Plaintiff, and being then 





34 
and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 
Q. Would you please state your fullname? A. Carl A. Rudbeck, 


Q. How do you spell your last name? A. R-u-d-b-e-c-k. 

Q. Whatis your age? A. I am thirty-seven years old. 

Q. What is your occupation? A. I am a detective sergeant 

with the Metropolitan Police Department. 

Q. How long have you been connected with the Metropolitan 
Police Department? A. Since March the Ist of 1946. 

Q@. Let me ask you this: Is there any other plainclothes detective 
in the District of Columbia by the name of Carl A. Rudbeck? A. There 
is not. 

Q. Is there any policeman by that name? A. No, sir. 

Q. Of course, there is nobody in the homicide squad other than 
yourself with that name? A. That is true. 

Q. Where were you assigned when you first joined the police 
force? A. After my so-called rookie training in the training school 
I was assigned to No. 11 Precinct. 

Q. And were you then in uniform? A. Iwas. Yes, sir, I was 
a patrolman. 

Q. And how long did you serve in uniform? A. I served approxi- 
mately two years in uniform with the exception of the times that I was 
called upon and detailed in plainclothes to assist in certain cases. 

Q. What was your next assignment? A. I was assigned to per- 

manent plainclothes duty while still in No. 11 Precinct about 
1948. 

Q. And how long did you serve in that capacity? A. I stayed 
in plainclothes at No. 11 Precinct until October the ist of 1950. 

Q. What was your assignment at that time? A. On October the 


ist of 1950, I was taken or detailed to the newly formed juvenile squad 
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of the detective bureau. 

Q. How long did you remain in that assignment? A. I remained 
there one year to the day. 

Q. What was the next assignment? A. On October the ist of 
1951 I was transferred to the homicide squad. 

Q. And you are presently connected with that unit? A. I am, 
yes, sir. 

Q. What are your duties in that position? A. Well, our duties 
are broad. We not only investigate and present murder cases to courts, 
we handle many types of deaths, deaths -- natural deaths; that is without 
medical attention. 

We handle suicides, attempted suicides, serious assaults, in- 


dustrial accidents, practically every serious injury or death other 
than traffic. 
MR. HAYES: Will your Honor indulge me to come to the Bench 


a second? 

THE COURT: Yes. 

(At the bench:) 

MR. HAYES: The juror who is sitting at the -- way on the back, 
on the back row all the way nearest to the door is taking notes. 

I don't want to say anything because I think that probably the wrong 
impression might be given. That is why I asked to come to the Bench. 
I think if we go ahead and start it will be immediately apparent to all 
of us because he is doing it. Thereis no question about it and -- 

THE COURT: You object to his taking them? 

MR. HAYES: Well, I have -- ' 

MR. CAREY: I don't think it is proper for them to take them. 

MR. HAYES: Yes, sir. 

THE COURT: Well, I will take care of it. 

MR. HAYES: That is whatI say, if your Honor will see it. 

(End of Bench conference. ) 

BY MR. CAREY: 
Q. Now, Mr. Rudbeck, have you ever been before the trial board 
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of the Police Department? A. No, sir, I have not. 

Q. Other than this particular incident which we are now dis- 
cussing has there ever been any complaint filed against you? A. Not 

a complaint that I know of, no, sir. 

Q. Now, directing your attention to February 2nd, 1954, what 
were your hours of duty on that day? A. On February the 2nd of 1954 
I was working four p.m. to twelve midnight. 

Q. And were you assigned in the office or acruiser? A. I was 
assigned at that time, it was cruiser No. 19 and our detail was the 
east side of Washington, D.C. That is anything -- everything east of 
Seventh Street and Georgia Avenue. 

cd a * aK aK cs 

Q. Now, what did you do when you arrived there? A. Well, 
upon our arrival there we, of course, advised the dispatcher that we 
had arrived at the hospital and, therefore, he knew that if anything else 
came up he could contact us by landline or telephone, rather than radio, 
and we proceeded into the hospital. 


Q. Would you indicate where you parked your car? Would you 
draw acar there? A. Well, this would be the front of our car right 
here. The front would be up here. 


Q. Then you proceeded into the hospital? A. Yes, sir, we did. 

Q@. Where did yougo? A. Well, we had been advised by radio 
that the nature of our call was to investigate an attempt suicide. We 
proceeded in through the double doors across and down the hall to the 
emergency room or the stretcher room to where this patient was being 
treated at that time. Both of us proceeded down there. 

Q. What did you then do? A. After we got down there and I saw 
that it was the type of case that one person should make the notes and 
talk to the person being treated I did, as we usually do when we go to 
any hospital, I started by coming back to the nurses office and checking 
with the nurse, any one of the nurses that might have been on duty, to 

see what other cases might be in there, to see if they were the 
type that we should investigate. 
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And I then went back and started checking the various emergency 


rooms where people were being treated. 

Q. What then occurred? A. Shortly after I went back to the rear 
section of the emergency room itself I was standing back near the back 
and a policewoman was standing across the hall just outside of the 
police strong room. 

I started back up the hall and I spoke to her momentarily and 
as I stood there I observed a man standing in front of this cashier's 
window. 

Q. Would you make a mark there where he was? A. Right in 
front of the cashier's window, this little square being the cashier's 
window or cage. 

I observed this man standing there and at the same time that I 
observed him I saw him waving his arms around and he was cursing 
and swearing. He wanted to know where in the hell everybody was 
and he repeated that several times. 

I was aware of the fact that there were several patients in the 
emergency rooms and also aware of several patients awaiting treatment. 
I waited just a very short time and finally walked up this hall and 
stood right beside the man and asked him to please clam down, that he 
was in a hospital emergency room. 

At that time he turned to me and asked me who in the hell I 
thought I was. I immediately produced my badge and showed it to 
him and I told him that I was a police officer. And he told me that 
the badge didn't mean a damn thing to him and he didn't care. 

He still wanted to know who in the hell I was and what right I 
had to tell him to quiet down. SolI repeated it again, that he was ina 
hospital emergency room and asked him to please calm down and I had 
learned by that time that he was awaiting treatment or in there for 
some type of treatment. 

He had told the girl in the office, the cashier, that he didn't 
want to wait any longer. He wanted to be seen right now by a doctor. 
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And I again told him if he would sit down and await his turn he would 
be called in the proper order. 

Q. Were you abusive towards him in any way? A. I wasn't 
abusive to him in any way. I walked up and tried to get the man to calm 
down and I thought by identifying myself, may have some bearing on the 
fact that I was a police officer and I tried to get him to calm down. 

Q. Now, I don't ask you to repeat it but I ask you if he used 


any more profane or obscene language than what you have related? 


A. He continued to use more profane language, yes, sir. 

Q. And what then happened? A. I talked to him for some little 
time there, and more or less pleaded with him to calm down and wait 
his turn and he kept insisting. In fact, he asked to see my badge and 
I again showed it to him. 

And he wanted to hold it. Of course, that isn't the proper thing 
to do and I refused to let him take my badge into his hands. So I showed 
it to him again and then placed it back in my pocket. 

And he continued to tell me that the badge didn't mean anything 
"to me” and he didn't care about the badge and so on. So then I then 
told him that he was under arrest and I took hold of his leather jacket 
and walked him outside of the hospital. 

Q. Did you have to use extreme force? A. I didn't have to use 
any force. 

Q. Did you strike him? A. No, sir, I did not. 

Q. Did you kick him? A. I did not. 

Q. Did you beat him? A. Inno way. 

Q. You didn't hit him in the face repeatedly? A. I didn't hit him 

any way any place. 

Q. Well, then where did you take him? A. I took the man from 
this point out through the double doors and I might add as we were going 
through the double doors he kicked -- those doors remain in a closed 
position all the time unless we have the wooden blocks holding them 
open but in this case they were both closed. 
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He kicked one of the doors with his right foot and kicked it open 
and as we went through the door, swung back and I caught it with my 
hand to allow us to pass on through. These doors, just one of these 
was open at the time andI reached aheadof him and pushed that door open 
and he walked on out and we walked directly over to the right side of 
the cruiser where I opened the door, pushed the seat forward, and told 
him to get in the back and he did. 

He got in and Sat on the rear corner of the rear seat directly 
behind the steering wheel on the rear seat. 

Q. What then occurred? A. I stood on the outside with the 
door of the car open. I pulled the seat back but I stood on the outside 
with the door of the car open and in a few minutes, possibly a minute, 

I would say, an officer that had been detailed over here at the hospital 
and who was busy at the time that all this took place, as far as I know -- 
at least I didn't see him -- came out and said that he had heard that 

I had taken somebody out of the hospital, and I told him that I had. 

And he asked me if everything was all right and I said it was. 
And he started back in and then very shortly after that my partner, 
Detective Mode, came out and asked me what had happened. 

And I said that I had placed a man under arrest for disorderly 
conduct. He told me that he wasn't quite finished with his investigation 
and I said, "Well, go ahead back and get the rest of your information and 
I will wait here with the prisoner", which I did. 

A short time later Detective Mode came out. He got in under 
the wheel and we drove the car around and on to No. 5 Precinct where 
the man was taken inside. Infact, at that point he walked inside under 
his -- on his own volition. I didn't lead him in at that time, didn't 
hold onto him in any way, shape or form. 

He went in. We followed right behind him, stopped at the rail, 
and I told the station clerk, Officer Polls, that the man was to be 
tried with disorderly -- charged with disorderly conduct. 

Q. Let me ask you this: Was there any odor of alcohol about the 
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man? A. I had observed an odor of alcohol. There was an odor of 
alcohol. 
Q. You also said he appeared -- A. He appeared to have been 


drinking. 

Q. But he wasn't charged with being drunk? A. No, I wouldn't 
say he was drunk. He didn't appear to be drunk. He appeared to have 
been drinking. 

Q. Would you take the stand, please? A. (The witness resumed 


the witness stand. ) 

Q. Now, I invite your attention, and ask you if you willing to ex- 
plain why A. L. Mode is listed as the complainant's name and address ? 
A. In all cases of this type such as misdemeanors, if there are two of- 
ficers present one officer is listed as the arresting officer and the other 
officer is listed as the complainant. 

The reason for that, actually there are several reasons. If it is 
a type of case other than where two police officers make an arrest, the 
person making the complaint or requesting some police action, their 
name would appear as a complainant. 

In the event that the case is called in court or was heard in court 
that person that called the police for some action would be called on as the 
complaining witness. 

Q. Well, now, -- excuse me.I willputit this away. How long 
did Mr. Watson remain at No. 5 Precinct? A. I would say that in actual 
minutes it would have been less than five minutes. 

Q. Did he pay or deposit his collateral? A. He did, yes, sir. 

Q. Which way did he leave? A. Mr. Watson left by the front 
door; that is the front door that enters out onto E Street, Southeast. 

Q. And before he left did he make any claim to your or to anyone 
at No. 5 as to any alleged assault? A. No, sir, he did not. 

Q. Did he make any claim to any lieutenant or any officer or 
to the desk of being beaten? A. Not while I was in the precinct; not 
before he walked out of the door, I will say. I don't know of any. 
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Q. Did he show any evidence at that time of being beaten in any 
way? A. No, sir, he did not. 

Q. Now, at any time did you strike Watson from behind? A. I 
never did strike Watson in any manner. 

Q. Did you at any time use unnecessary or wanton severity in 
arresting Watson? A. I did not. 

Q. Did you do anything that would justify such an article as this 
being printed? 

MR. HAYES: I object to that, if your Honor please. 

THE COURT: He may answer. 

194 THE WITNESS: I did nothing that would justify an article to be 
printed, an article of that type. 
BY MR. CAREY: 

Q. When did you first see the article? A. I first saw the 
article the day the paper was put out on the street. That was February 
the 6th. 

Q. How did you feel when you read it? A. Well, I was quite 
upset when I read it. I had already been informed of the complaint that 
was made and then seeing the article made it just that much worse. 

It added insult to injury. 

Q. When you say you were upset did it affect you in any way? 
A. It certainly affected me. I mean, I knew that that was a paper, a 
newspaper that was circulated around through the District of Columbia 
and other nearby areas, and I knew that a lot of people would read that 
article that I had come in contact with. 

And, of course, it was my idea that they would read it and have 
some affect on them and, of course, subsequently have some affect 
on me. 

MR. HAYES: I object to that, if your Honor pleases. 

THE COURT: Well, he is giving his own mental operations. It 
may Stay in the record. The objection is overruled. 

195 BY MR. CAREY: 


Q. Did you feel embarrassed or humiliated in any way? 
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MR. HAYES: Your Honor, I suggest that is an improper question. 
This is a leading situation now. "Did you feel embarrassed or humiliated". 
All he has to do is say yes. 

THE COURT: That objection is valid. That is a leading question. 
Let the witness testify without suggesting any answer. He may state 
his mental attitude or his reaction to the article but not in answer to a leading 
question. Please avoid leading questions. 

BY MR. CAREY: 

Q. Did the article have any physical effect on you? A. Yes. 
After reading the article I naturally felt, well, we will say funny ap- 
proaching various people from then on. Seeking information whether 
it be a simple report or whether I was conducting an investigation into 
a serious matter, it made a lot of difference when I would approach 
those people. 

I had several occasions where people asked me about it even 
before -- 

MR. HAYES: I object to this, if your Honor pleases. 

MR. CAREY: I submit it is proper, if your Honor please. 

THE COURT: Well, if it is just the mere subject matter without 
a recitation of any conversation the Court feels it doesn't offend the 
hearsay rule. The objection is overruled. 

BY MR. CAREY: 

Q. Have you finished? A. Well, I was saying that I had several 
occasions where people mentioned the article to me even before I was 
able to state my buSiness there, in fact. 

Q. What, if any, comments -- don't say what they were. Were 
any comments made by any fellow policemen about the article? A. Many 
comments were made. In fact, many comments have been made even 
recently. 

Q. Now, are there certain people who regularly give or get you 
information on cases you may be investigating? A. Yes, sir, I would 


say there are. 
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Q. What, if any, change was there in the manner of conduct of 
these people towards you in consequence of this article or about this 
article? 

MR. HAYES: I object, if your Honor pleases. 

THE COURT: The Court is prepared to rule. If counsel wish 
to approach the Bench on it they may do so. The Court dislikes to discuss 
these matters -- the Court is prepared to overrule the objection unless 
counsel for the defense wishes -- 

MR. HAYES: I have no alternative but to be guided by your Honor's 


ruling. I have preserved my exception. 


THE COURT: All right. The objection is overruled. 

MR. CAREY: Would you repeat the question? 

THE REPORTER: (reading) 

"Q What, if any, change was there in the manner of 
conduct of these people towards you in consequence of this 

article or about this article?" 

THE WITNESS: Well, prior to this article I had occasions, many 
occasions, to talk to various people seeking information or their help 
in the investigation of some crime. And I had many occasions about 
the time of this article, and after the article was printed, why, I could 
notice a change. 

I mean, it was mentioned to me. I don't want to repeat the words 
that were said but the article itself, the substance of the article, was 
brought to my attention and I felt that I lost contacts. 

MR. HAYES: I object to that, if your Honor please. 

THE COURT: The objection is overruled. 

BY MR. CAREY: 

Q. Now, what was your position or rank in the homicide squad on 

February 1, 1954? A. I was a precinct detective at that time. 

Q. How long had you been in that position? A. I had been a 
precinct detective since September the 1st of 1952. 


Q. What is the difference in the pay-scale between a precinct 
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detective and a detective sergeant? A. Well, the actual, exact figures, 


I am not sure of but it is in the proximity of $800. 


Q. Thatis per year? A. Per year, yes, sir. 

Q. Were you eligible for promotion on February 1, 1954, toa 
higher position? A. Yes, sir. Upon completion of one year in the 
grade of precinct detective you are eligible for the next step. 

Q. Had you been advised of any pending promotion? 

MR. HAYES: I object to that, if your Honor pleases. 

MR. CAREY: I will withdraw that question, if the Court pleases. 

BY MR. CAREY: 

Q. Were you subsequently reported -- subsequently promoted? 
A. I was. I was promoted November the ist of 1954. 

Q. Do you know what, if any, effect this article had on your 

promotion? A. Well, I know that it had -- 

MR. HAYES: If your Honor please, this certainly wouldn't -- I 
object to it. 

THE COURT: It seems to the Court that this is calling for a 
conclusion of the witness and the objection is sustained. 

MR. CAREY: Very well. 

BY MR. CAREY: 

Q. Was there ever any apology issued or retraction as you know -- 
if you know, given to you by the defendant? A. None to my knowledge. 
I never did read it in the paper and I never received anything in writing 
to the effect nor did anyone approach me verbally even to date. 

Q. Did any reporter of the defendant corporation's newspaper 
contact you for a statement prior to the publication of this article? 

A. No, sir, they did not. 
* * sd = 
CARL A. RUDBECK, Jr. 
the witness on the stand at the time of the taking of the recess, resumed 
the witness stand and testified further as follows: 
CROSS-EXAMINATION 
BY MR. HAYES: 
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* * * % cd ak 

Q@. Now, was the uniformed officer there at that time -- first of 
all, perhaps, I should ask you: Was there a uniformed officer assigned 
to the admission room? A. Well, I can only answer that by saying 
that there is a uniformed officer on duty there at all times, twenty-four 
hours of the day, every trick of duty, and every day of the week. 

Q. Now, such a uniformed officer is connected with No. 5 Pre- 
cinct? A. In most instances it comes from No. 5. There have been 
occasions where a man would be detailed from another precinct due to 
sickness or -- 

Q. On this occasion, sir, was the detailed officer there from 
No. 5? A. As far as I know, that man that was on duty was from 
No. 5. 

Q. And when you say that man, you are referring to Private 
Guptill? A. Yes, sir. 

Q. Was hein uniform? A. AsI recall, he had his uniform 


shirt and uniform trousers. He had no hat or blouse. When I say 


"blouse" I refer to is a coat. We refer to them as blouses. 

* * * * ae 

Q. Isee. All right, sir. 

You say, I believe, Mr. -- Sergeant Rudbeck, that you were made 
a precinct detective when? A. That was September the list, 1952. 

Q. So that on September the Ist, 1953, you were eligible for 
promotion to the position which you now hold. Am I right, sir? 
A. Well, after one year they usually consider one year's service ingrade 
before you are eligible for the promotion. Now, that goes into quite a 
lengthy explanation. I mean, there is civil service regulations and 
everything else that went into that. 

Q. Well, I was still again attempting to follow what you said. 
I thought that you answered Mr. Carey by Saying that after one year 
after September ist, 1952, you were eligible for promotion? A. That 
is true. 

Q. Thatis still true, Itake it-- A. Yes, sir. 
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-- sir? A. Yes, Sir. 
And it was in November of 1954 that you were actually promoted? 
A. Yes, sir. 
Q. And it was in February of 1954 that the occurrences took place 
about which we are presently making inquiry? A. That is correct. 
a * * * ok * 
HELEN G. LoPREST 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 


bd * a x 


DIRECT EXAMINATION 
* * K bs x x 
Q. At or about 10:30 or eleven o'clock that evening did you have 
an occasion to be over at D. C. General Hospital? A. Yes, I did. 
* a x 53 x a 
Q. Now, let me ask you, at any time did you see any blows struck 
between either of them? A. No. 
a aK x * 
JAMES D. BOWLES 
was called as a witness for and on behalf of the Plaintiff, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
3K * * aK 
DIRECT EXAMINATION 
BY MR. CAREY: 


Q. Now, directing your attention to February 2nd, 1954, were 


you station clerk at No. 5 on that date? A. I was. 

me * ss * a * 

Q. Now, I notice in that entry that you have Detective Mode as 
the complaining witness? A. Thatis correct. 

Q. Why did you enter it that way? A. Usually where there is 
two officers involved in the case we will enter one as complainant and 


the other as the officer. 
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* a 
ROBERT H. WOLF 
was called as a witness for and on behalf of the Plaintiff, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAREY: 

Q. Lieutenant, will you please state your fullname? A. Lieutenant 
Robert H. Wolf. 

Q. And what is your address? A. 1123 Forty-sixth Street, South- 
east. 

Q. And what is your occupation? A. I am a Metropolitan Police 
officer. 

Q. And you have the rank of a lieutenant? A. That is correct, sir. 

Q. In what precinct are you attached? A. At No. 5 Precinct at 
present. 

Q. How long have you been at No. 5 Precinct? A. Since May 
of this year. 

Q. Now, do you know the plaintiff, Carl A. Rudbeck? A. I do, 


sir. 


Q. How long have you known him? A. About ten years, since 


he first came in the department. 

Q. Where were you assigned when he first came -- when the 
plaintiff first became a policeman? A. I was at the Eleventh Precinct 

at that time. 

Q. Is that how you knew him? A. That is correct. 

Q. Approximately how long was he at the Eleventh Precinct? 
A. I think I worked with him approximately four to five years. 

Q. Did you have an opportunity to observe his work as a police 
officer during that time? A. I did. 

Q. Did he work under you? A. That is correct, at one time 
when he first came on. When he first came on I was a private but I 
was later a precinct detective and also corporal at the time he was in the 


precinct. 
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Q. You were made a lieutenant while you were still at No. 11. Is 
that correct? A. I was transferred on the day I was made lieutenant. 

Q. Now, to your knowledge, while he was at No. 11 were there 
ever any complaints filed against him? A. No, sir. 

Q. Do you know other policemen and detectives in the Metropol 
itan Police Department who know the plaintiff? A. Ido. 

Q. Have you had occasion to read this article in the Afro- 
American newspaper? A. Yes, sir, I have. 

Q. What is the plaintiff's or what was the plaintiff's reputation 
among the member of the Metropolitan Police Department prior to 
February 6th, 1954? A. Very high. 

Q. Based on your experience and knowledge of the operations of 
the Police Department would an officer be apt to be promoted while an 
investigation was pending against him? A. I wouldn't want to speak 


for my superiors, however, I have never known an officer to be promot- 


ed -- 

MR, HAYES: If your Hnor please, I submit that that is nota 
proper question. As Lieutenant Wolf has already indicated, he doesn't 
desire to indicate anything other than his own opinion. 

THE COURT: It strictly speaking is not evidence of the -- 

MR, CAREY: I will withdraw the question, if your Honor pleases. 

THE COURT: Very well. 

BY MR, CAREY: 

Q. May I ask this question: To what extent, Lieutenant, would 
the efficiency of a detective in the homicide squad be affected by the 
publication of an article of this kind? 

MR, HAYES: I object to it, if your Honor pleases. 

THE COURT: Well, now, the Court would feel that the question 
in its present form would be objectionable. If it is with respect to an 
efficiency record that might be another matter, but as to efficiency, 
that means his capability and all the elements that go to make up 
efficiency and one man might be affected in one way and another in an- 
other way as a result of anything that happens, so that a generalization 
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of that sort would hardly be admissible, in the Court's opinion, because 
it would be calling for a conclusion of the witness. And the objection is 
sustained. 

MR, CAREY: May I ask it this way, then, your Honor? 

BY MR, CAREY: 

Q, When an investigation is made of an officer it becomes a 
permanent part of his record, does it not? A. It does. 

MR, CAREY: I think that is all, if your Honor please. 

CROSS -EXAMINATION 
BY MR, HAYES: 
Q. Lieutenant Wolf, you indicated to Mr. Carey Sergeant 


9) 
Rudbeck's reputation prior to February of 1954 was of the very highest. 


What is his reputation now, sir? 

MR, CAREY: If your Honor pleases, I feel as though that is not 
a proper question. May we discuss it a little further, if your Honor 
pleases ? 

THE COURT: You may approach the Bench if you wish. 

(At the Bench:) 7 2 

(End of Bench conference. ) 

THE COURT: The witness may answer the question. 

THE WITNESS: Since this article came out, it's been the subject 
of discussion over a period of time. Of course, during the early 
stages -- 

BY MR. HAYES: 

Q. If you will answer my question, sir, I asked you what was his 
present reputation. A. His present reputation, I say, is not as good 
as previously. | 

Q. His reputation is not as good as previously. Is that what you 
are Saying, sir? A. That is correct, 

Q. And when you say "previously" I take it you mean before 
February, 1954. A. That is correct. 

Q. Now, you know he has been promoted since that time, don't 

258 you, Lieutenant? A. I know that he is a detective sergeant. 





50 

Q. Sir? A. I know he is a detective sergeant at present. 

Q. And at this time he was a precinct detective? A. That is 
correct, sir. 

Q. Now, you say his reputation nonetheless has been hurt by it. 
Is that what you are saying? A. I Say it has in general. 

Q. Now, do you know what this article said about Mr. Rudbeck? 
A. Yes, sir. 

Q. It said he was the arresting officer, didn't it, sir? A. that 
is correct. 

Q. Was he? A. I don't know. 

Q. You don't even know? A. Whether he was the -- 

Q. And still you say it affected him and you don't know whether 
he was the arresting officer or not? A. It affected me in the convers- 
ations I had regarding it. 

Q. Well, now, -- A. And from the article itself. 

Q. Suppose it were a fact that he was the arresting officer. 
Would that make any difference? A. No, sir, if I felt that he were a 
party to the allegations and taken part in just what -- 

Q. Sir? A. IfI felt that he had taken part in this situation which 
is described in the article, it would affect -- 

Q. Well, did you feel that he had taken a part in it? A. I thought 
he had at first. 

Q. You did think so? A. Yes, sir. 

Q. You didn't do anything to verify whether or not he was the 
arresting officer in this case? A. No, sir. 

Q. You don't know now whether he was or not? A. I -- only 
from hearsay. 

Q. Well, that is what you based your opinion on, wasn't it, sir, 
the hearsay that you talk about? A. The general conversations that I 
overhear. 

Q. And in that hearsay the fact was that he was not the arresting 
officer. Is that right? A. From what I have heard from hearsay I 


understand that he was the arresting officer, I may be wrong. 
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Q. Allright. That is what the paper said, wasn't it? A. That 
is what the paper said. 

MR, HAYES: I have no further questions. 

RUDIRECT EXAMINATION 

BY MR. CAREY: 

Q. Lieutenant, an article of this kind will always cause a certain 
amount of comment, will it not, sir? 

MR. HAYES: I object to that, if your Honor pleases. 

THE COURT: That objection is sustained. 

MR, CAREY: Very well, you Honor. No further questions. May 
the Lieutenant be excused, if your Honor pleases? 

THE COURT: He may. 

(Thereupon the witness retired from the witness stand.) 

MR. CAREY: Is Mr. Smith around, Mr. Sullivan? If your Honor 
pleases, I had one witness who -- just as a matter of corroboration. So 
that I won't delay any longer and with that, that is the plaintiff's case. 

THE COURT: The plaintiff rests? 

MR, CAREY: Yes, sir. 

THE COURT: The plaintiff rests. 

MR. HAYES: May we be heard, if your Honor pleases, out of the 
presence of the jury? 

THE COURT: You may approach the Bench. 

(At the Bench:) 

THE COURT: Now, what is your point, Mr. Hayes? 

MR. HAYES: I want at this time to -- 

THE COURT: Yes, you may do so. 

MR, HAYES: Yes, to make a motion for a directed verdict. I 
want to call your Honor's attention to the fact that first of all the paper 
that has been offered in evidence refers to Officer Rudbeck in one 


instance and that is -- 
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Under the circumstances the Court feels that the motion for a 
directed verdict should be overruled and the Court does so overrule 
the defendant's motion for a directed verdict. 

* ae * x a x 

JOSEPH WOOD 
was called as a witness for and on behalf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 

Q. Will you give us your name? A. Joseph Wood. 

THE COURT: What is the first name? 

THE WITNESS: Joseph. 

BY MR. HAYES: 

Q. And how are you employed, sir? A. Self employed, driving 
a cab. 

Q. And were you So employed on the 2nd of February, 19547? 
A. Yes, I was. 

Q. On the late evening of that day were you in the neighborhood 

of the Gallinger Hospital? A. Yes, I was. 

Q. Where were you, sir? Where was your car? A. I was parked 
right in -- at the front entrance of the hospital. 

Q. At the front entrance? A. Theadmitting entrance, yes. 

Q. While you were there, sir, did you see anything unusual 
occur? A. Yes, I did. 

Q. Will you tell the ladies and gentlmen of the jury what did 
occur? A. Well, I saw this officer from headquarters. I think the 
name was Rudbeck. He brought this fellow out of the hospital and 
placed him in the cruiser. That is all he did so far that I saw. 

But this officer from No. 5 Precinct, he came outside and was 
yelling, saying, "you had it coming to you; you had it coming to you". 
Q. "You had it coming to you"? A. (The witness nodded 

affirmatively. ) 
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Q. All right, sir. A. And they walked to the cruiser and got 
inside the cruiser and they started beating this prisoner inside the 
cruiser. 

Q. Where was Rudbeck? A. He was standing beside the cruiser. 

Q. All right. Go ahead. A. And after he finished beating this 
fellow then he got out of the cab -- out of the car, and he butt up against 
me and he told me to get out of his way, do I want some of it. Sol 
didn't say anything to him at all. 

So after he went inside the hospital I went to Officer Rudbeck 
and I said to him, "Do you think it's right for a man to molest me?" 
I said, "I haven't said anything whatsoever. It is bad enough for him 
beating a man" -- 

MR. CAREY: If the Court pleases, we object to all of this 
conversation between this man -- 

MR. HAYES: It is a conversation had with the plaintiff. 

MR. CAREY: Oh, I misunderstood. 

THE COURT: Under the rules the statement appears to have 
been made in the presence and the witness states that what transpired 
was in the presence of the plaintiff. 

MR. HAYES: Not only in the presence of him; it was a conversa- 
tion -- 

THE COURT: Well, now, just a moment. That is all that the 
Court needs to inquire into as to whether it is in the presence and 
hearing of the plaintiff and so far as this is concerned that is all that 
the Court is interested in, as I think counsel ought to know. 

MR. HAYES: Your Honor said "in the presence of". I was 
simply making a suggestion that it was had with the plaintiff, not 
just in his presence. 

THE COURT: Presence and hearing is the rule. 

MR. HAYES: Yes, your Honor. 

THE COURT: Yes, and, of course, that being the case, the 
objection is overruled. The witness may continue. 

THE WITNESS: And he butt up against me. Then he told me to 
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get out of his way, did I want something. I haven't said anything what- 
soever. 

After he went inside the hospital I walked to Rudbeck, Officer 
Rudbeck, andI said, did he think it was right for the man to molest 
me as he did. I said, "I haven't said anything to him whatsoever". 

So he said, "Well, I haven't anything to do with that", say, "you talk 
to him". 

So I said, "No, I'm not going to talk to him". I said, "I'm 
going down to No. 5 and see the lieutenant"’. SoI went to No. 5 and 
saw the lieutenant. And the lieutenant took my statement and told 
me to appear around seven or 7:30 that same morning. 

BY MR. HAYES: 

Q. Now, when you Say he took your statement did you at that 
time tell Lieutenant Whittemore what you have -- A. Just what I 
actually saw. 

Q. Sir? A. Just whatI actually saw, yes. AndIam quite 
sure he has a record of it there. And soI had to go back that same 
morning and saw Captain Edwards, and Captain Edwards taken my 
statement over again, and then I left after I made the statements. 

And I believe it was about a week later or possibly two or three 
days later, I don't exactly know, Captain Felber had me to come to his 
office and I went to Captain Felber's office. 

He said to me that his officer was charged for manhandling this 
prisoner, whoever he was. I think his name was Watson. He asked 
me what did I know about it and I told him what occurred at the hospital. 
And I told him that Officer Rudbeck did not beat the man so far as I 
know of outside the hospital, but what occur inside the hospital, I did 
not know. 

So he said, well, his officer was being accused of beating the 
man. I said, "No, he didn't beat the man outside the hospital". I 
said, "He was beaten by the officers from No. 5 Precinct and they 
have my statement there as well''". They -- of course, Captain Felber 


has it. 
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Q. I show you this statement, sir, and ask you as to whether 
or not this is your signature and will you look at it, sir, and tell me 
as to whether or not that is the statement that you gave to the police 


291 at that time, sir? 
MR. CAREY: If your Honor pleases, the witness has testified 
* to his recollection. I see no need in using this statement. He hasn't 


asked to refresh his recollection. 

MR. HAYES: It is not for the purpose, if your Honor please, of 
anything other than to be shown that he at that time made his statement; 
that it was made to the detective -- I mean, to the inquiring police 
officers; the statement that he made is there; that that is his signature 
on it. 

I think it is Significant, particularly significant. 

- THE COURT: It may be admitted. Proceed. That ruling is 
changed. The objection is overruled. It hasn't been offered. It is not 
a question of admitting it. | 

THE WITNESS: Yes, this is the statement I made. 

MR. HAYES: If your Honor please, I do want to offer it. 

MR. CAREY: We object to it, if the Court pleases. I don't think 
it is relevant or material here. The witness has testified to his recol- 
lection. There is no question, no dispute, that he made a statement. 

ak * * * a * 

293 THE COURT: Of course, in ruling upon evidence the Court doesn't 

rule upon the weight to be attached to it or the credibility of the witness. 
" It simply rules upon the question of admissibility. That is all the Court 
is ruling upon. The question of the weight to be attached to a piece of 
evidence and the credibility of the witness are matters within the 
province of the jury and not within the Court's province. 

In admitting a piece of evidence, the Court by doing so doesn't 
attach any weight to it. It simply permits the jury to pass upon it. 

And the objection will be overruled. 


m (Thereupon a document identified as a 
statement was marked by the Deputy Clerk 
as Defendant's Exhibit No. 1 and received 
in evidence. ) 
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294 THE DEPUTY CLERK: Defendant's Exhibit No. 1 received in 
evidence. 
* * * 5 * * 
296 CROSS-EXAMINATION 
BY MR. CAREY: 
oe * * * bs * 
304 Q. SolIam asking you, to your knowledge, at no time did Detective 


Rudbeck strike or hit this man. Isn't that true? A. That is very true. 

Q. And you never made any complaint to that effect, did you? 

A. No, I did not. 

ae * x * x * 
314 EUGENE DAVIDSON 
was called as a witness for and on behalf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 

Q. Give us your full name, please. A. Eugene Davidson. 

Q. And what is your employment, Mr. Davidson? A. I am presi- 
dent of Eugene Davidson, Incorporated; Real Estate. 

315 Q. And are you connected with an organization known as the 
NAACP? A. Iam. 

Q. And what is your connection with that organization? A. Iam 
president of the D. C. branch of the National Association for the Ad- 
vancement of Colored People. 

Q. The NAACP, will you tell us what the letters are for? 

A. National Association for the Advancement of Colored People. 

Q. Now, you Say you are president of that organization? A. Of 
the D. C. branch. 

Q. And were you the president in February of 1954? A. I was. 

Q. Now, in that connection, sir, did you come to know the man 
by the name of Thomas E. Watson? A. I did. 


Q. And under what conditions, sir, did you come to know him ? 


o7 


A. Mr. Watson came to our offices to file a complaint of abuse by a 


police officer and told me the story. 

Q. Now, I show you some notations, sir, on the back of a paper 
there. Will you look at them, sir, and tell me as to what they are? 
A. That is in my handwriting and they were the notes that I made as 

I interviewed Mr. Watson and reducing them in the form at the 
same time for my secretary to type for his acknowledgment before a 
notary public. 

Q. And did you, as a matter of fact, get him to acknowledge that 
before a notary public? A. Oh, yes. 

Q. And what, sir, did you do with that after the time that you got 
that acknowledgment? A. According to our procedures at that time 
and because of a working agreement with the Police Department, Chief 
Murray, we referred complaints received which seemed to us to have 
merit to the Chief of Police. 

Our procedures, I might say, have changed somewhat now but at 
that time we had a great deal of faith in the Police Department and we 
screened complaints. We had a lot of complaints come to us and after 
cross-examination, talking and investigating we found without merit 
some. We did not send them down to Chief Murray. 

On the other hand, after talking to a person, cross-examining 
them, and finding that their story did seem to have weight we did refer 
the affidavit of the complainant with the facts as he had stated them to 
Chief Murray, requesting that an investigation be made by him and his 
Police Department officials to determine the merits of the case. 

Q. What, Mr. Davidson, is the purpose of the organization ? 

MR. CAREY: I object to that, if the Court pleases. It is not 
material here. 

Your Honor, this is an article in a newspaper. 

THE COURT: Just a moment. The Court is about to rule in your 
favor if you will give me an opportunity. The Court is of the opinion 
that the evidence is objectionable and it is not within the issues of the 


case. 
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And the Court sustains the objection. 
MR. HAYES: Yes, your Honor. 
BY MR. HAYES: 

Q. Mr. Davidson, did you transmit the affidavit to Chief Murray? 
A. I did. 

Q. And what is this? A. This is a letter from Chief Murray 
acknowledging receipt of the complaint of Thomas E. Watson and stating 
that an investigation would be made in the near future. 

Q. I show you, Mr. Davidson, a carbon and ask you, sir, as to 
what that is? A. That is a carbon copy of the affidavit which was signed 
by Mr. Watson and sent to the Chief of Police. 

Q. The letter acknowledging receipt then has to do with the original 
of this carbon? A. That is correct. 

MR. HAYES: I would like to offer them, if your Honor pleases. 

MR. CAREY: We object, if the Court please. They don't establish 
the truth of this article. 

THE COURT: The objection is sustained. 

x * +d a a aK 

THE COURT: * * * The Court is charging you with waiting until 
the Court rules and then making your objection. 

The last ruling will be withdrawn at this time and counsel may 
approach the Bench if they so desire. 

ak * x ae * * 

MR. HAYES: But I mean where the allegation of malice is a part 
of the case wouldn't we have a right to show that the things that we had 
done were the type of things your Honor has just indicated? 

THE COURT: The Court is not going to instruct on malice. It 
is not going to instruct the jury that there is any element of malice in 
the case. 

MR. HAYES: I have to be governed by your Honor's ruling, of 


course. 


(End of bench conference. ) 
THE COURT: The state of the record is that the Court has withdrawn 
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its ruling and the situation is that an objection stands at this point without 
a ruling, and the Court has afforded counsel an opportunity to make any 
presentations that he wishes to make to the Court. 

The Court is prepared to rule if there is nothing further to be said 
on either side. 

MR. HAYES: I presume from what happened at the Bench that 
your Honor is going to rule that the letter together with the -- he has 
testified that this was simply an acknowledgment -- that the affidavit which 
we wanted to offer is not useful. 

I presume that your Honor is going to rule that way. 

THE COURT: Your presumption is correct. That is the way the 

Court is going to rule. The Court sustains the objection. Counsel 
may proceed. 

a x * 1K sd x 

Q. When you Say against the truth of the statement what statement 
are you now referring to? A. About the complaint. About the complaint. 
My recollection is very clear, and I have nad conferred with Attorney 
Garvin since, but my recollection is very clear that we found in that 
dossier no affirmative evidence that the alleged acts had actually taken 
place. 

Q. When you Say alleged acts what do you mean? A. The alleged 
beating up of Mr. Watson in the automobile. I say that because if there 
had been any evidence that I had seen we certainly would have insisted on 
a trial being had of the policeman. 

aK bs ca 2K 

CROSS-EXAMINATION 
BY MR. CAREY: 
Q. Mr. Davidson, did you say that this was the worst case you 


ever saw? A. At that particular time I probably did. I probably said 


that from the evidence that had been presented to us by the complaining 


witness or the complainant or the victim that it was one of the worst 


cases that we had had come to us. 
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Q. Who did you say that to? A. I probably -- I probably said 
it to a newspaper. If I were interviewed I probably did say so. 

Q. Were you interviewed? A. Probably so. 

Q. Who interviewed you? A. I don't know. I don't remember. 

Q. Do you know when you were interviewed? A. Shortly after 
the incident. 

Q. What was the cause of that interview? I mean, what brought 
it about? Did you? A. I should think so. We generally release to 

the press incidents that we have complaints, that we have. 

xr ae bd * * 

GRACE C. WATSON 
was called as a witness for and on behalf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 

Q. Will you take the stand now, Madam? Will you give us your 
fullname? A. Grace C. Watson. 

Q. And are you the wife of Thomas Watson? A. Yes, Iam. 

Q. And, where is Mr. Watson now, madam? A. He isin 
Oakland, California. 

Q. Now, do you know how to reach him there? A. I didn't under- 
stand you. 

Q. Do you know how to reach him there? A. Yes, I have his 
address. 

Q. All right. Now, is your husband or was your husband a member 
of the armed forces? A. Yes, he was for five years, almost five years. 
Q@. And what was his rank? A. He was discharged a Captain. 

Q. And was he disabled? A. He had fifteen per cent disability. 


Q. Do you have children, madam? A. I have four children. 


Q. Now, directing your attention to February the 2nd, 1954, did 
your husband have any accident at that time? A. Yes. He fell down 


the steps. 
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Q. And what did he do after that occurred, madam? A. Well, he 


injured his elbow and his foot some and he thought he must see the 


family doctor. And he went to see him and they recommended that he 


go out to the hospital, out to Gallinger Hospital for an x-ray. 

Q. Now, you did not go with him? A. No, I did not. 

Q. After the time that he went to the hospital when did you next 
see him? A. I sawhim around -- as well as I can recall it was around 
12:30 or one o'clock. 

Q. And was there any change in his condition at that time from what 
it was when you saw him just before he went to the hospital? A. Yes, 
it was. 

Q. What was it, madam? A. He had a black eye, underneath 
here was black, and it was bloodshot and he had several bruises around 
the head and body. 

Q. Bruises around the head and body? A. Yes. 

Q. Did he indicate as to what occasioned those bruises ? 

MR. CAREY: I object to that, if the Court please. 

THE WITNESS: Did he indicate ? 

THE COURT: Just a moment. Objection is made. Pleade don't 
answer until the objection is ruled on. 

MR. HAYES: If your Honor pleases, it is our opinion that this 
is a part of the res gestae. It is a statement made immediately after 
the happening of an event. I think it has probative value. 

THE COURT: The Court does not feel that res gestate would 
apply unless it was at the scene of the affair or in the aura, as the 
Court stated. I think counsel is aware of that. 

The objection is sustained. 

BY MR. HAYES: 

Q. You had some conversation with him about it? Don't say what 

the conversation was. You had some conversation as to where, 
what occasioned this change in his appearance? A. Yes. 


Q. And he explained to you what occurred? A. Yes. 
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MR. HAYES: I think you may inquire, sir. 
CROSS-EXAMINATION 
BY MR. CAREY: 

Q. Mrs. Watson, when did your husband leave to go to California? 
A. He left, let me see, just before school started. That was around 
the -- it was around the 5th or 6th of September. 

Q. Now, was he living with you in August? A. Yes. 

Q. The entire month? A. Yes. 

Q. And he was -- was he working? A. Yes, he was working. 

Q. He worked all that month? A. Yes. 

MR. HAYES: Now, if your Honor please, what materiality can 
this have ? 

MR. CAREY: If your Honor pleases, it is explaining his absence. 

as * * a ss * 

BY MR. CAREY: 

Q. What is your husband's address in California? A. Itis 
938 Poplar Street, Oakland, California. 

Q. Whatis he doing there? A. He is a printer. 

Q. When did you give that address to counsel for the defendant? 

MR. HAYES: I object to that, if your Honor pleases. There has 
been no suggestion that she ever gave me such an address, nor was 


there any necessity for her doing it. There is absolutely, from our 


point of view, not the slightest reason under the high heaven why that 
man should be here and all this is perfectly beside the question. 

MR. CAREY: If your Honor please, they have called this witness 
to explain his absence. I see no other reason for the testimony. 

MR. HAYES: I called the witness, if your Honor please, well, to 
go through the usual routine with respect to a witness. Her husband's 
name is mentioned in the cause and I naturally asked as to where her 
husband was and I am under no obligation to produce this man. 

There is no theory about this which would require me to produce 
him or to take his deposition and, incidentally, if depositions are necessary 
Mr. Carey can take them as well as I. 
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MR. COBB: If your Honor please, that is the law and a rule 
that has been laid down recently, that a witness is open to one side or 
the other, and he has no right to comment upon a deposition not being 
taken. 

If it had been beneficial to him he could have taken it. And we 
didn't want to take it and he has no right to comment onit. Thatisa 
recent rule and the law. 

THE COURT: The objection is overruled. The witness may answer. 

MR. CAREY: Would you repeat the question, please, Mr. Re- 
porter? 

THE REPORTER: (reading) 

"Q When did you give that address to counsel for 

the defendant?" 

MR. HAYES: I objected to it, if your Honor pleases. 

THE COURT: The objection is overruled. 


337 THE WITNESS: I have, I have -- this is the first time I have given 
the address to anybody, is to you. 
* ak ok * 5K ce 


JACOB P. FISCHER 
was called as a witness for and on behalf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 
Q. Will you give us your full name, Doctor? A. Jacob Peter 
Fischer, F-i-s-c-h-e-r. 
THE COURT: F-i-s-c-h-? 
THE WITNESS: -e-r. 
BY MR. HAYES: 
Q. Doctor, where are you connected at the present time? A. I 
am working on orthopedics in the D. C. General Hopsital. 
Q. And are you here, sir, in response to a subpoena to bring 


the records having to do with the treatment of a man by the name of 
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Watson? A. That is right. 
Q. And do you have those records with you, sir? A. Yes. 
Q. Were they obtained from the files of the D.C. General 
Hospital? A. Yes. 
Q. In the place where the records of the hospital are ordinarily 
kept, sir? A. That is right. 
Q. MaylIsee them, sir? A. (Thereupon the witness submitted 
339 documents to Mr. Hayes.) 
MR. CAREY: Are you waiting on me? 
MR. HAYES: Yes. 
MR. CAREY: Did you intend to offer these ? 
MR. HAYES: Yes. 
MR. CAREY: Of course, if your Honor pleases, we object. I 
don't know what is all in here. I submit that the only materiality is 
as to his physical condition and we have no objection to anything relating 
to his physical condition, but any other statements that are here, I don't 
think are material. 
MR. HAYES: If your Honor please, here is the history. 
THE COURT: Well, let's come to the Bench. 
* bs bd x ae ak 
342 THE COURT: Ali right. The objection is sustained. 
(End of Bench conference. ) 
MR. HAYES: If your Honor pleases, in keeping with your Honor's 
343 ruling at the Bench I am reading from the front part of the record. 
It gives the name of Thomas Watson, 843 Fifty-second Street, 
Northeast; the 3rd day of February, 1954; 2:30 a.m. ; brought in by self 
on injuries. Past history: Fell today and hurt right elbow; complained 
of having been hit right temple. Present history -- I don't know what 
that says -- eyes, it looks like "'right except bloodshot". 
THE WITNESS: That means negative. Eyes negative. 
MR. HAYES: Eyes negative except bloodshot. 
BY MR. HAYES : 
Q. Well, maybe, Doctor, the best thing for me to do is to let 
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you readit. A. It says eyes negative except bloodshot plus injected; 
tender medial part of right elbow, plus second metacarpal phalangeal 
joint; questionable fracture; sling to right arm; return in a.m. for x-ray 
of right arm and right elbow. 

Q. What does this mean, sir, when you say except bloodshot. 

You said -- what is this? A. Injected. 

Q. What does that mean? A. Well, when it -- that means when 
the conjunctiva -- 

Q. Tell us what it means, Doctor. A. When the conjunctiva of 
the eye shows a trace of blood. That is what it means. 

Q. Now, to us as laymen, is that what you mean when you say he 
has a black eye? A. Yes, the black eye. That is what is going to result 
from that. 

x K aK * * aE 

QUINTELLA M. HARLEY 
was called as a witness for and on behalf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 

Q. Your full name, please, madam? A. Quintella M. Harley. 

Q. ITamsorry. A. Quintella M. Harley. 

Q. And how are you employed, madam? A. I am admitting 
clerk-cashier at the D. C. General Hospital. 

Q. And were you so employed in February of 1954? A. Yes, sir. 

Q. Calling your attention, madam, to the late evening of February 
the 2nd, 1954, what was your trick of duty at the hospital? A. Midnight 
duty. 

Q@. You were to go on at midnight? A. Yes, sir. 

Q. Now, on the night of February the 2nd, will you tell us at 
approximately what time you arrived at the hospital? A. A little after 


eleven. 


Q. And where were you -- or what happened when you arrived 
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there? A. When I got out of the car and met Officer Rudbeck and another 
officerbringing a Mr. Watson through the doors. 

Q. Now, you say when you arrived there. Had you been -- when 
did you arrived in the area of the hospital? A. Oh, about that time 
I parked the car against the wall and got out. 

Q. All right. Now, go ahead, madam. I interrupted you. 
A. And Mr. Watson was struggling with the two officers and Officer 
Rudbeck struck Mr. Watson two or three times and they took him over 
to the car and threw him in the car. 

Q. And then what occurred, madam? A. And then Officer 
Guptill came out and started over to the car and then I went inside. 

Q. Did you hear any words passed between the people at any time ? 
A. Yes, sir. 

Q. What did you hear? A. The officer said he didn't want Mr. 


& 


Watson to ever forget that he was a nigger. 
Q. Now, do you know the officer who is connected -- who was at 
that time connected permanently at the admissions office? A. Yes, sir. 
Q. And who was that? A. Officer Guptill. 
THE COURT: What is the name? 
THE WITNESS: Guptill. 
MR. HAYES: Guptill, G-u-p-t-i-l-l, I think your Honor. That 
is the way I have seen it spelled. 
THE COURT: Very well. 
BY MR. HAYES: 
Q. Was the Officer Guptill there at that time? A. Yes, sir. 
Q. And what did you see him do, if anything? A. Well, when 
Officer Guptill came out of the door and went over -- started over “ 
to the car, see, I went inside. a 
Q. So you do not know what occured after Officer Guptill got 
to the car, if he did? A. No, sir. 
Q. Did this man come back to the hospital later on? A. Yes, 
he did. 
Q. And do you know approximately what time? A. Well, it was 
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after one or two. I dont’ know exactly the time. 

Q. Did you have any conversaion with him at that time? A. Yes, 
I did. 

MR. HAYES: If your Honor please, I submit that the words them- 
selves are not admissible, but I wanted to establish that there was a 
conversation. 

BY MR. HAYES: 

Q. Did he at this time say anything to you about what happened? 
A. I can't remember his exact words. 

Q. No, I don't want the words. He did say something to you 
about it? A. Yes, he did. 

Q. What, if anything, did he do when he came back? A. He 
registered. 

Q. I beg your pardon? A. We called it registering. 

Q. What does that mean, madam? A. Well, you put the name 
on the list to be seen again. 

Q. What -- A. Write the name on a roster to be seen by the 
doctor. 

Q. And that was done in his instance? A. Yes, sir. 

Q@. And do you know as to whether or not he came back or was 
treated at that time? A. He was seen and when he came hack out to 
the desk he was asking questions about x-ray in the a.m., andI told 
him that we don't have a technician on duty but for direct emergencies 

and he would have to return in the morning. 

* * aK + * * 

CROSS- EXAMINATION 
BY MR. CAREY: 

* * ok * * IK 

Q. Now, did you make a statement for a reporter for the Afro- 
American? A. I did not, sir. 

* * * * 5 * 

Q. And who did you see there at the scene when this incident 


occurred? A. I don't recall having seen anyone because, as I said, 
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my attention was focused on what was happening. 

Q. Well, you did see Detective Rudbeck? A. Thatis right and 
there was another planclothesman with him. I don't know the name 
and I don't know -- 

Q. I see, and the two of them. Now, how were they carrying 
Watson out of the hospital? A. He had him by the shoulder and the back 

and Watson was struggling with him. 

Q. Now, did he kick at the doors? A. Who? 

Q. Watson, as they came through? A. They pushed him through 
the doors. 

Q. Did he fall down? A. No, he didn't fall. 

Q. And you said they threw him in the car? A. That is correct. 

Q. How did they throw him in the car? A. I mean, just threw 
him in the car. 

Q. Both of them? A. Well, he had his hands on him but the 
two of them brought him through the doors. 

Q. Now, whereabouts was he struck? A. Who? 7 

Q. Watson. A. Well, I -- when I saw them they were -- you 
know, the officer there, I guess, struck him about the upper part of 
his body because I, I could see his arm going up and down. 

Q. You say the upper part of the body? A. Yes, sir. 

Q. In the back or head or face or where? A. I am not certain 
exactly what part of the body and I would rather not say. Now, Watson 

later returned and he complained of -- 

Q. No, what you saw at that time. A. Well, I know he struck 
him. 

Q. He was struck but you don't know where he was struck? A I 
am not certain. 

Q. Now, where were they located when the striking was taking 
place? On the steps? A. There are no steps. 

Q. It just comes out straight? A. That is correct. 

Q. Now, where in relation to the doors did this take place? 
A. Well, when he pushed him through the doors and were going across 
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to the car the officer there struck Watson two of three times. 

Q. Would you say half way across -- A. I can't be certain of just, 
just whether or not it was half way. I know they were on their way 
to the car. 

Q. Did both of them strike him? A. No, I didn't see both. 

I don't know that whether or not both of them struck him. I only know 
that I saw the officer there hit him. 

Q. This officer here? A. Yes, sir. 

Q. Which hand did he strike him with? A. I don't know, sir, 
at this time. 

Q. Well, now, was he holding him or was he striking him or 
doing both? A. When he was striking him I don't know whether he 
was holding him, you know, at this time. I mean, it was all confusion 
like and I was just surprised and I was just watching. That's all. 

Q. Well, now, is it your testimony then, as he brought him 
out he let him go and began striking him? Is that your story? 

A. When they brought Mr. Watson through the door, when they pushed 
him through the door Mr. Watson was struggling with them and I know 
the officers struck him two or three times. Now, that is all I know, 
sir. 

Q. As they were coming through the door? A. They didn't 
strike him coming through the door. They were out of the doas. I could 
see very well. 

Q. They were near the door? A. I wouldn't say that they were 
so near. They were going across to the car. 

Q. While they were walking across? A. Well, you know how 
people struggle. Watson was struggling with them and they were -- 

Q. Now, you would say then that this striking took place while 
they were going to the car. A. Yes. 

Q. Is that right? A. I would and after they got to the car, when 
they threw him in the car I know that there was something going on 


after they threw him in the car but I can't say. 
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Q. Well, now, would you say that he was struck closer to the 
front of the car or closer to the door? A. They were on their way 
to the car when I saw the officer hit him, sir. 

ar * x or a x 

364 MARY STRATFORD 
was called as a witness for and on behlaf of the Defendant, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness 
stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. HAYES: 

Q. Give us your full name, please. A. Mary Stratford. 

Q. Now, talk up loudly please so everyone can hear you, Miss 
Stratford. How are you employed? A. Iam a reporter for the Afro- 
American newspaper. 

Q. And how long have you been a reporter for the Afro? A. Three 
and a half years. 

Q. So that as of February the 2nd, 1954, you were a reporter 
for the Afro? A. Yes, I was. 

Q. Did you have occasion to make some type of investigation and 

365 to prepare an article or be responsible for an article that is in 
the paper which I point to which is headed, "Says Cops Dragged Him 
From Hospital’? A. Yes, I did. 

Q. And will you tell us, Miss Stratford, as to where the infor- 
mation came from and what you did about it? A. Well, the incident 
about which the story was written was brought to my attention by 
Mr. Eugen Davidson, the president of the local branch of the NAACP 
and at that time he showed me the affidavit of Mr. Watson, and he also 
informed me that as investigation was being made by the Police 
Department. 

At that time, as I recall, Mr. Davidson didn't know the name 
of the policeman involved, and I called Precinct Five and asked a 
spokesman. I don't remember who answered. I think it was the station 


clerk, who was listed as the arresting officer. 
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And they told me C. A. Rudbeck. And at that time I asked to 
speak to Officer Rudbeck and the man on the other end of the line said 
that he was not in the precinct and that he didn't know him. 

And that just about concluded my activities, as I recall it. 

Q. The statement that you made in the paper, did you write the 
article? A. I wrote the article, yes, sir. 

Q. And the statements that were made in the paper, do they 
coincide with the information which you at that tine obtained? A. Yes, 
it does. 

Q. Now, you say that you made the contact with No. 5 Precinct. 
A. Yes. 

Q. And you were told that Mr. or Sergeant Rudbeck was listed 
as the arresting officer? 4. Well, they said C. A. Rudbeck. They 
didn't give me his rank. 

Q. Yes. A. I didn't know his rank. 

Q. Did you know Sergeant Rudbeck? A. Not then. 

Q. It was not until after this investigation was had that you came 
to know who he was? A. Yes, sir. I think -- I would like to add, I 
think that I have seen Sergeant Rudbeck but I didn't know his name. 

Q. Did you have access to the -- first of all, to the affidavit 
which was displayed to you by Mr. Davidson? A. Mr. Davidson showed 
me a copy of the affidavit. 

Q. And it was after that time that this article was written. Is that 

correct? A. Yes, sir. 

Q. The article then that you wrote, you wrote from the informa- 
tion obtained from Mr. Davidson and from the Police Department. Is 
that correct? A. That is right. 

MR. HAYES: I think you may inquire. 

CROSS-EXAMIN ATION 
BY MR. CAREY: 

* xK * * * x 

Q. Didn't you know that Mr. Davidson had filed a complaint with 
the Chief of Police? A. Yes, I knew that. 


Q. And you were the Police Headquarters reporter. Wasn't 
that true? A. That is true. 





370 


371 


72 

Q. But you never talked to anybody at headquarters about their 
investigation, did you? A. You mean after I wrote this story ? 

Q. Before you wrote the story. A. No, I didn't unless I tele- 
phoned. I know that I didn't visit the Chief's office, but I don't recall-- 

Q. Did you talk to Officer Mode? A. No, I had no knowledge that 
Officer Mode was also involved in this case. My information was obtained 
from a spokesman at the precinct who told me aC.A. Rudbeck was the 
arresting officer which I so stated. 

Q@. And you made no attempt to determine where Mr. Rudbeck 
was attached? A. None other than that initial phone call. I asked 
if I could speak to him. I was under the impression that he was with 
Precinct Five and I asked to speak to him and they told me that he was 
not with Precinct Five, and the man on the phone said he didn't know 
him. 

Q. And you made no effort to talk with the people who were on 
duty over at the hospital where this is alleged to have occurred, did 
you? A. No, sir, I didn't. 

MR. CAREY: I think that is all. 

REDIRECT EXAMINATION 
BY MR. HAYES: 

Q. As a matter of fact, you were advised that the police at that 
time were making an investigation? A. That is right, which is what 
the story says. 

Q. Just one other question: 

Did you also come to know that Mr. Garvin was in a representative a 
capacity for this man? A. Subsequent -- yes, I did. Subsequently I 
found that out. 


MR. HAYES: Thank you very much. 
REC ROSS-EXAMINATION ‘ 
BY MR. CAREY: 
Q. Did you say subsequently? A. Yes. Mr. Davidson told me a 
that the NAACP had requested an investigation of the incident. I don't o 


recall whether he told me Mr. Garvin was handling the case or who 


because they have several counsels. 
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Q. Isee. But the article does say that Mr. Garvin was seeking 


legal action, doesn't it? I show you over here, Miss Stratford, "Roy 


Garvin, attorney, will seek legal action". A. Then I have to correct 
my statement. Apparently I knew that. 

Q. You apparently knew that at the time? A. (The witness 
nodded affirmatively. ) 

MR. CAREY: I think that is all, if your Honor please. 

MR. HAYES: That is all. 

THE COURT: The witness may stand down. 

* Bs 2 2k * * 

MR. CAREY: If your Honor please, may I ask this one question 
which I have overlooked? I understood that Mr. Hayes was going to 
give me certain figures as to circulation. 

* * *K ’ xk aK RK 

MR. HAYES: We have no objection. It may be made a part of 
your original record. 

MR. CAREY: We may stipulate it then? 

THE COURT: You may. 

MR. HAYES: As of February 6th the circulation is 17, 450. 

* * * * * * 

THE COURT: * * * 

Counsel approach the Bench, please. 

(At the Bench:) 

THE COURT: The instructions requested are very limited in 
number as compared with some cases that you both try. I took the 
defendant's because it was handed to me first but I will take the plain- 
tiff's. 

MR. HAYES: Will your Honor indulge me just long enough for 
me to get mine? 

MR. CAREY: Yes, mine, too. 

THE COURT: All right. Plaintiff's instruction No. 1: That 
instruction is given in effect by the Court and, therefore, it will be 


refused in that form. 
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MR. CAREY: Does your Honor mind if I set these over here? 

THE COURT: No. 

MR. CAREY: Thank you. 

THE COURT: That is plaintiff's No. 1. Now, plaintiff's No. 2, 
well, that is slightly repetitive but it does include a statement as to 
his livelihood as a detective which the Court doesn't have in its instruc- 
tions as given. So the Court feels that that is a reasonable instruction 
to give and it will be given. 

The Court explains, of course, the circumstances fully, the cir- 
cumstances under which the requested instructions are given. It states 
that they might possibly be repetitive and no emphasis is intended by 
the giving of them. 

Well, that instruction No. 3 is refused for the reason that it is 
covered by the Court's instructions. It is given in effect by the Court. 
Now, there is no privilege in this so the Court is not mentioning privilege 
and in addition to that it is covered aside from that in effect by the Court. 
So this will be refused. 

I think I will just marked that "refused", because there is no use 
in going into a long explanation about it. 

Now, No. 5 -- 

MR. CAREY: That is the general instruction, your Honor, taken 
from the book. 

THE COURT: Well, of course, there is no evidence of any re- 
traction. The evidence is clear that there was no retraction. There 
is nothing to suggest retraction. 

MR. CAREY: I fee!, your Honor, that they may take that into 
consideration and I ask specifically in assessing damages that the jury 
consider that there has been no retraction. 

THE COURT: Well, you can argue that to the jury but the extent 
of circulation of any retraction would be a misleading thing because 
there is no retraction. As a matter of fact, I think that the Court 
covers this pretty well in its -- 
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MR. CAREY: I see. 

THE COURT: Only including the nature and extent of circulation 
complained of I don't believe is in my instruction but you have the cir- 
culation. I think that that will be refused. It is given in effect by the 
Court so far as that goes. 

Now, with regard to the defendant's instructions, first, No. lis 
refused. That is a formal instruction. 

MR. HAYES: Your Honor will understand that No. 1 is given in 
order to meet the rule with respect to the necessity of our renewing our 

motion at the end of the entire case and the same thing is true with 
respect to No. 2. 

THE COURT: Well, you can renew your motion orally now. 

MR. HAYES: Well, I am renewing it. 

THE COURT: All right. Let the record show that the defendant 
renews all its motions for a directed verdict made at the close of the 
plaintiff's case. Such renewal is being made at the close of the defendant's 
case. That objection is noted and the objection is overruled. 

Now, No. 2, that is also a formal request and that is overruled. 
Now, I am giving No. 3 except that I am not using the word "'substantially." 
I am using the word "true" and the only difference in what is requested here 
and what the Court gives is the word "substantially". I am telling the jury 
that they are the judges of whether or not the statement is true. The only 
change made here is "Substantially". And the Court feels that the rule is 
whether or not the statement is true. True is true. 

MR. HAYES: The language in some of the cases use the word 
"substantially", if your Honor please. 

THE COURT: Well, I have never usedit. Well, I believe I will 
refuse it, Mr. Hayes, -- 

MR. HAYES: Do I understand -- 

THE COURT: -- on the ground that it is given by the Court. 

MR. HAYES: Do I understand your Honor's suggestion is that this 
might be used if the word "substantially" were not there ? 

THE COURT: Oh, yes. 
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MR. HAYES: Well, I don't want to withdraw the word. I simply 
wanted your Honor's ruling so I would know if your Honor were excluding 
the word. 

THE COURT: Iam telling them that in so many words. 

MR. HAYES: Or if we so see fit to strike the word then it could 
be granted as modified? 

THE COURT: It would be but it would be completely repetitive 
although I will give it if you wish. If you wish it given I will give it. 

It just repeats exactly what -- 

MR. COBB: If it is repetitive if it comes from the Court -- 

MR. HAYES: The only thing I am concerned about is we want the 
record to show that we feel that the word "substantially" ought to be 
allowed and, of course, we reserve our objection to it. 

THE COURT: All right. Then I will not give it. Then is that 
right? 

MR. HAYES: Yes, sir. 

THE COURT: I will give it as modified if you wish. 

Now, there is no fair comment involved in this case. 

MR. HAYES: The only reason we suggested fair comment is that 
as we conceive it the statement made to the effect that the person in- 
volved had to do with or was connected with No. 5 Precinct was, in our 
opinion, a comment which justified the announcement of that. 

THE COURT: Well, I have given considerable thought to that and 
I haven't been persuaded. I am going to mark that "refused". 

MR. HAYES: All right, your Honor. 

THE COURT: Well, I think No. 5 is sound, the fact that an 
investigation was made by his superiors, it hasn't been shown that that 
was instigated by the article in the paper. 

MR. HAYES: As a matter of fact, the article came out after the 
time that the investigation had already been launched. 

MR. CAREY: If your Honor please, I feel as though you have 


already indicated that you are going to instruct the jury that they 


should confine their damages to those that are the natural and probable 
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consequences of the publication. 

I feel, therefore, that this is somewhat misleading because it is up 
to the jury to determine what are the damages coming from the publica- 
tion. 

THE COURT: I think the defendant has a right to present his theory 

382 by way of requested instruction. The Court will give this instruction 
as a requested instruction and you may have a -- well, you don't have 
to have an exception, do you. 

Objections on both sides are allowed. There are no exceptions 
needed, as we all know. 

MR. CAREY: Yes, sir. 

THE COURT: I will give No. 6. That is repetitive but I will give 
it. 

MR. HAYES: If your Honor please, simply for the purposes of the 
record we will indicate our objections to those which have been refused -- 

THE COURT: That is right. 

MR. HAYES: Yes, your Honor. 

MR. CAREY: Likewise as far as the plaintiff is concerned. 

THE COURT: The plaintiff objects to the giving of the instructions 
which have been proffered by the defendant and which the Court has indi- 
cated it will give. Said objection is overruled. 

The defendant objects to the giving by the Court of the instructions 
proffered by the plaintiff which the Court has indicated it will give. That 
objection is noted and it is overruled. 

MR. HAYES: Thank you, your Honor. 


383 THE COURT: Thank you, gentlemen. 
(End of Bench conference. ) 
384 * OK OK OK 


REPLY SUMMATION ON BEHALF OF THE PLAINTIFF 
By: J. Robert Carey, Esquire 
MR. CAREY: May it please your Honor and you, ladies and 
gentlemen: As you came in here and took your seats as jurors you took 


an oath on that Bible there and in that Bible there is one of the Commandments 
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of the Good Lord that applies in every land, in every creed, in every 
religion, and that Commandment is "Thou shalt not bear false witness 
against thy neighbor". 

And we say that is what this newspaper has done. They have lied 
about Rudbeck. They have called Rudbeck cruel, cowardly, brutal and 
vicious. And there are readers of the paper today, ladies and gentlemen, 
who remember that article, who will think of it. 

Now, we want the truth, but who would know, who would know 
better what happened in the corridor of the hospital than Mr. Watson. 
And where is Mr. Watson? Why wasn't some effort made to have 
his testimony here? Why wasn't Watson called as a witness? Why 
weren't you, ladies and gentlemen, given the benefit -- 

MR. HAYES: If your Honor please, -- 

MR. CAREY: They say he is in California, but there are -- 

MR. HAYES: If your Honor please, I don't want to interrupt counsel. 

Certainly it is not my want, but that is not proper argument. The 
question for an accounting of a person who is not a witness is only proper 
when there is a showing that there is a necessity of this witness being 
present as a part of this case. 

It is not a part of our case. There is no reason why we would 
have to have Mr. Watson here and the fact that he is in California has 
been brought out. I submit it is not proper argument and the cases 
have so held. 

The prejudice comes in that when he makes that type of argument 
the jury gets the impression that if the man were here that he would say 
something contrary to our own interest. Now, we put into the record as 
much as we could with respect to the stituation, I submit, and he abso- 
lutely and from his point of view he has the right of securing him as well 
as we have. 

I don't think it is proper argument. 

THE COURT: Well, the Court will not restrict counsel in the argu- 


ment of his theories of the case. 
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MR. CAREY: Ladies and Gentlemen,, I won't press that. But the 
doctor testified that Watson came around to the hospital at 2:30. His 


w ife testified he was drinking. 
* * Ke K * 
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425 THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The case upon 
which you are sitting as jurors is the case of Carl A. Rudbeck vs. 

The Afro-American Publishing Company, a corporation. In these 
instructions I shall refer to the parties, respectively, as the plaintiff 
and the defendant. 

This is an action in which the plaintiff seeks to recover a money— 
judgment against the defendant for damages which he alleges he has 
sustained because of the alleged libel of plaintiff by the defendant. In 
this case the plaintiff alleges he was libelled by a statement concerning 
him, the plaintiff, which appeared on February 6, 1954, in the defendant's 
newspaper. The statement reads as follows and I quote: Capitol 
Edition, 62nd Year, No. 54, February 6, 1954, Afro-American. 

Says Cops Dragged Him From Hospital 

A disabled veteran, who charges he was beaten and dragged from 
a hospital by two police officers, asked for a police investigation, 
through the NAACP, Wednesday. 

Thomas E. Watson, 39, of the 800 block of Eastern Avenue, 
Northeast, charged in an affidavit sent to Police Chief Robert V. Murray, 
that two white plainsclothesmen attacked him in D. C. General Hospital 

426 where he was awaiting treatment at about 11 o'clock Tuesday night. 

According to Mr. Watson's statement he fell down the steps of 
his home, injurying his leg. His physician, Doctor John W. Robinson 
of the 1000 block of Eastern Avenue, Northeast, suggested that an X-ray 
be taken, he said. 

Struck From Behind 

Mr. Watson took the doctor's statement to the hospital, and was 
standing at the desk, when he was struck from behind, he declared, 

The two officers flashed their badges, saying, "We're going to 
teach you a lesson". 

Repeated fist blows to the face caused him to temporarily lose 
sight in the right eye and left facial bruises, he declared. 
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Called Disorderly 

Taken to the stationhouse, he was charged with disorderly conduct, 
and elected to forfeit $5. The accused officers were assigned to Precinct 
Five. 

Eugene Davidson, in commenting on the case, said that it was one 
of the worst cases to come to his attention. He said there were several 
witnesses to the alleged attack. 

He said that Roy Garvin, attorney, will seek legal action. 

Mr. Watson is married, and has four children. He is employed 
in the Government Printing Office, and formerly worked with a local 
newspaper. He served in the Armed forces during World War II. 

The arresting officer was listed as Det. C. A. Rudbeck, according 
to a spokesman at Precinct Five. 

The newspaper, containing the foregoing article, has been 
introduced as an exhibit in this case and you may take it into the jury 
room if you desire to do so. 

Plaintiff contends that this statement imputes to him the commis- 
sion of a serious assault on one Thomas E. Watson; that the article is 


meant and intended to create the impression that the alleged statements 


of Watson were part of a judicial procedure, and plaintiff alleges that 


as a result of the publication complained of he has been greatly harmed 
and damaged in his reputation in the community in which he works and 
lives and has suffered great pain and mental anguish. 

The defendant admits the publication of the statement and the 
defendant alleges that it is an accurate transcription of information 
received by defendant from a source which defendant had found to be 
reliable over a period of years, and denies that the article carries the 

innuendoes, that is the meanings, and insinuations charged to it 
by plaintiff, and denies that plaintiff's name and reputation have been 
damaged as a result of its publication or that plaintiff has been damaged 
in any way. 

The statement which the Court has just made to you, ladies and 


gentlemen of the jury, does not purport to constitute a statement of the 
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facts developed by the testimony. It is, rather, a statement of the 
allegations, the claims, of the plaintiff and the defendant, respectively, 
as to what they respectively contend the facts are. 

You have heard the evidence and the arguments of counsel, the 
attorneys for the respective parties, and it now becomes my duty as 
Judge to instruct you as to the principles and rules of law governing the 
case. It is your duty as jurors to follow the Court's instructions as to 
the law. 

On the other hand, ladies and gentlemen of the jury, you are the 
sole judges of the issues of fact and you must determine the facts for 
yourselves solely upon the evidence presented at this trial. It is your 
function and your responsibility in this case, as in every other case on 
which you might sit, to resolve the evidence and to arrive at what we 
call the ultimate or final facts, and, in arriving at the final facts, to 
apply the law as given to you by the Court to those facts and to do 
justice between the parties. 

429 In that connection, you should weigh the evidence presented here 
in open court without bias, prejudice, or sympathy, toward one side or 
the other. In determining the issues of fact submitted to you for 
decision you will consider and weigh the testimony of all the witnesses 
who have testified at this trial and take into account all the circumstances 
concerning which testimony has been given. 

The burden of proof is on the plaintiff to establish every aspect 
of his case by what is called a fair preponderance of the evidence. The 
term "preponderance of the evidence" means such evidence as when 
weighed with that opposed to it has the more convincing force. A party 
has succeeded in carrying his burden of proof on an issue of fact if the 
evidence favoring his side of the question is more convincing than that 
tending to support the contrary side, and if it causes you, the jurors, 
to believe that on that issue the probability of truth favors the party. 

As jurors you are the sole judges of the credibility of the 
witnesses; that is to say, their worthiness of belief, and in determining 
the credibility of the witnesses you may take into consideration the 
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attitude and the demeanor of the witnesses on the witness stand; their 
ability to recall the facts and circumstances concerning which they have 
testified; their frankness or lack of it; their bias or prejudice, if such 
may be manifest; and their interest in the outcome of this case, if any, 
and you are to give their testimony only such weight as you, the 
jury, think under all the circumstances it is entitled to receive. 

You will try this case solely on the evidence presented in open 
court on the witness stand and under the instructions as to the law which 
the Court has given you. It is your duty and sole responsibility to 
resolve any conflicts of evidence in this case. You are not bound to 
decide in conformity with the testimony of a number of witnesses which 
does not produce conviction in your minds as against the declaration of 
a lesser number which appeals to your minds with more convincing force. 

This rule of law does not mean that you are at liberty to disregard 
the testimony of the greater number of witnesses merely from caprice 
or prejudice or from a desire to favor one side as against the other. It 
does mean that you are not to decide an issue by the simple process of 
counting the number of witnesses who have testified on the opposing 
sides. It means that the final test is not in the relative number of 
witnesses but in the relative convincing force of the testimony of the 
witnesses. 

If you find that any party or witness has knowingly testified 
falsely about a material matter on which he or she could not reasonably 
have been mistaken, then you, the jury, are at liberty to disregard all 
or any part of the testimony given by such witness or party. 

Having thus far instructed you as to the law generally applicable 
to the trial of the case, I shall now instruct you as to the law 
particularly applicable to it. 

This case is known in law as an action for libel. You are instruct- 
ed that any publication, in writing or in print, which imputes to a person 
the commission of a crime or charges a person with disgraceful, vicious 
or cruel conduct which tends to bring a person into public disgrace, 
ridicule, hatred or contempt, or otherwise has a natural tendency to 
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injure the reputation of a person in the community and to deter other 
persons from associating or dealing with that person, is libelous. And 
the writer or publisher of any such statement is liable for damages to 
the person concerning whom such statement is made unless the 
statement is a true statement. 

If the statement is found by a jury to be untrue and defamatory it 
is no defense that in making the statement the defendant merely repeated 
or quoted a statement made by another. It makes no difference whether 
a defamatory statement is originated by the defendant or merely repeat- 
ed by the defendant on the basis of a statement made to the defendant. 

You are instructed as a matter of law that one who repeats 
another's defamatory statement is legally responsible unless the story 
is true. 

You are instructed that truth is an absolute and complete defense 
in an action for libel. Everyone has a right to tell the truth and no one 
has any legal right to object to the truth about himself regardless of how 
painful or distressing that truth may be. If a defamatory statement is 
true, the person concerning whom the statement is made has no right 
to complain and may not recover any damages. 

Now, specifically, you are instructed that if the article involved 
in this case is found by you, the jury, to be true then the plaintiff cannot 
recover and in that event your verdict should be for the defendant. Thus, 
it is for you to determine whether the defendant had a legal justification 
for making the statement. 

In considering the statement you must consider the statement as a 
whole and determine the meaning of the statement and how it would be 
understood by the ordinary reader from the entire context thereof with 
the other facts and circumstances shown by the evidence. It is the 
function of the jury to determine, after an inspection of the statement 
and a consideration of all the evidence, what would naturally be 
understood by the general reading public. The language must be given 
its ordinary and conventional meaning. 

The statement should be regarced not critically from the viewpoint 
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of a language expert but, rather, from the viewpoint of the average, 

normal and reasonable person of ordinary intelligence who takes an 
433 ordinary interest in this type of newspaper publication but does 

not commonly read each word with careful scrutiny and analysis. 

And in reaching your determination as to what would naturally be 
understood by the general public from a reading of the statement here 
involved, you are instructed that the language is not to be considered 
out of its setting or background but that you, the jury, should consider 
the entire statement and look at the whole case and all of the surround- 
ing circumstances as it is disclosed by the evidence. 

In an action for libel the question of what damages, if any, should 
be awarded is peculiarly a matter for the decision of the jury. If you 
find from the evidence and under the instructions as to the law given to 
you by the Court that the plaintiff is entitled to recover compensatory 
damages, then in that event you must consider and determine what sum 
is proper to award as such compensatory damages; that is, in that event 
you must determine the sum which will fully and fairly compensate the 
plaintiff insofar as money is susceptible of compensating him for his 
injury, if any. 

If you find that he has been injured by reason of the publication of 
the statement complained of, you may consider as elements of damage 
the mental pain, distress and humiliation, if any, endured by plaintiff 
as a result of the publication of defendant's statement or article of 
February 6, 1954, concerning the plaintiff. You may also consider 

434 what you regard to be a fair financial equivalent for the derogation or 
detraction from his good name and reputation, if any, that said publication 
of the defendant may have occasioned. However, before awarding subs- 
tantial compensatory damages to the plaintiff you must find that the 
plaintiff suffered a substantial injury as a result of the defendant's 


article. 
The law presumes, until the contrary appears, that every person 


has a good character and has done nothing to forfeit the good opinion of 


the community. The law regards a good reputation as valuable to its 
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possessor and the publication of a libel, which a good name is impaired, 
is an injury for which damages may be recovered. 

If you find from the evidence that at the time the newspaper 
article was published plaintiff's reputation was such that it was made 
no worse by the article, then the plaintiff is entitled to recover not more 
than nominal damages. By "nominal damages" is meant a nominal or 
trifling amount. 

In actions for libel or defamation of one's good name and reputation 
it may be impossible and impractical for one whose name has been 
injured to bring evidence before the jury to show them in detail how he 
has been injured, because a man cannot tell how far the imputation will 
reach nor where it will ramify, and the law does not require him to. 
This is a question which the law submits to the good judgment of the 

jury without detailed proof on the point. 

If you find that the plaintiff has been damaged in his name and 
reputation it is for you to show how much damage financially you think 
the pla: itiff has sustained, and, if you return a verdict in favor of the 
plaintiff, to include such amount in your verdict. In this connection, 
you may consider the nature of the article, the possible effect of the 
language used as well as the effect which it may have been proved to 
have had, the general extent to which the publication was in circulation, 
as well as possible future harm, if any, which you may determine it is 
reasonably assumed may come to the plaintiff as a result of the statement. 

You are instructed that if you find that plaintiff has suffered any 
damages the burden of proof rests upon the plaintiff to establish that 
the proximate cause of such damage, if any, has been the statement 
made by the defendant of and concerning the plaintiff. 

By "proximate cause" as used by the Court in this instruction is 
meant that cause which in natural and continuous sequence, unaccompani- 
ed by any efficient intervening cause, produces the result and without 
which the result would not have occurred. 

In this case plaintiff claims a certain sum; it being claimed that 
he suffered $50,000 in damages. That has nothing to do with your 
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decision. It is for you to decide, if you find for the plaintiff, what 
the amount of his compensation should be. It is just as easy to make 
claim for one amount as for another. The matter of compensation, if 
you find for the plaintiff, is to be determined by you and not by the 
amount of the claim for money damages made by or on behalf of the 
plaintiff, but solely upon a consideration of all the evidence and under 
the instructions as to the law given you by the Court. 

At times throughout the trial the Court has been called upon to 
make rulings on the question of whether certain offered evidence might 
properly be admitted. You are not to be concerned with the reasons for 
such rulings by the Court and are not to draw any inferences from them. 
Whether evidence offered is admissible is purely a question of law for 
the Court to determine. 

In admitting evidence to which an objection is made, the Court 
does not determine what weight should be given such evidence. A ruling 
by the Court permitting evidence to be given or other evidence to be 
introduced is not to be considered by you, the jury, as any indication as 
to what weight said evidence or testimony may or may not have. What 
weight is to be given is strictly a matter for you, the jury, to determine 
for yourselves; nor does the Court pass upon the credibility of any 
witness who testifies. 

A ruling by the Court, permitting a witness to testify or give 
evidence, is not to be considered by you, the jury, as any indication as 
to what the credibility of that witness may or may not be. The 
credibility of a witness is likewise a matter strictly for you, the jury, 
to determine for yourselves. 

On the other hand, as to any offer of evidence that was rejected 
by the Court, you, of course, must not consider the evidence, and as 
to any question to which an objection was sustained you must not 
conjecture as to what the answer might have been or the reason for the 
objection or for the ruling of the Court. 

In every case tried by a jury the attorneys for the respective 


parties have a right to request the Court to give the jury certain ad- 
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ditional instructions. In this case the parties have exercised that right 
and have requested several instructions. Certain of these instructions 
have been granted by the Court and they will now be given. 

These additional instructions state the law and are to be accepted 
by the jury with the same binding force and effect as though given by the 
Court on its own initiative and without request by the parties. They are 
to be considered by you, the jury, as part of the Court's instructions. 
Some of the requested instructions may repeat in different words, but 
with equal effect, certain instructions already given to you by the Court. 

If there is such repetition in the instructions requested by the 
parties, it is not to be considered by you as giving any added weight or 
added strength to any instruction already given you. 

The Court will now read to you the instructions which have been 
requested and which the Court is giving at the request of the parties. 
First is Plaintiff's Requested Instruction No. 2: 

If you find for the plaintiff, you should render a verdict in such 
sum as in your sound judgment you find will fully and fairly compensate 
him for the injury done to his reputation by the tendency of such 
publication to bring him into disgrace and disrepute among those who 
know him personally or by reputation where the defendant's newspapers 
were published and circulated, and also on account of its tendency to 
expose him to public ridicule, disgrace, contempt or hatred, and to 
injure him in the pursuit of his livelihood as a detective. 

Defendant's Requested Instruction No. 6 is given by the Court as 
follows: 

The jury are instructed that if, under the instruction given and 
the evidence adduced, you find in favor of the plaintiff, you shall then 

pass to a consideration of what compensatory award should be 
made to the plaintiff. In this regard you are instructed that you must 
use your sound judgment and discretion. You can only award to the 
plaintiff that amount which you find to be fair compensation for the 
injuries which you find have resulted from the article. You may only 


compensate the plaintiff for such injuries as you find from the pre- 


ponderance of the evidence he has sustained to his reputation, 
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business, and feelings, and your determination must not in any wise be 
governed by prejudice or caprice. 
Defendant's Instruction No. 5 is given as follows: 


The jury are instructed that if you find for the plaintiff, in consider- 


ing compensatory damages you may not take into consideration any 
injury to the plaintiff's feelings or mental suffering, if any, that he may 
have sustained by reason of the investigation instituted by his superior 
officers or the complaint made against him, as distinguishable from the 
article in the newspaper, which said article must be the sole basis of 
recovery, if at all. 

You have now heard the Court's instructions. If in any of these 
instructions, from beginning to end, any rule, direction, or idea, be 

stated in varying ways, no emphasis thereon is intended by me 
and none must be inferred by you. For that reason you are not to single 
out any certain sentence or any individual point or instruction and ignore 
the others, but you are to consider all the instruction as a whole and to 
regard each in the light of all the others. 

As I have already instructed you, ladies and gentlemen of the jury, 
you are to determine the facts for yourselves solely upon the evidence 
presented at the trial. Now, in this connection you are instructed that 
statements or arguments by counsel, the attorneys for the plaintiff and 
the defendant, are not evidence and are not to be taken or considered as 
evidence. Arguments by a lawyer are made to assist you in analyzing 
and appraising and evaluating the evidence and are to be so considered 
and so considered only by you. 

Every case is to be determined without bias, prejudice or 
Sympathy for or against either side and solely upon the testimony of 
the witnesses under oath, the evidence, and the Court's instructions 
as to the law. 

Ladies and gentlemen of the jury, I want you to take this matter 
and consider it deliberately in the light of the instructions which I have 
given you, using the same ordinary common sense and ordinary 


intelligence which you would employ in determining any other important 
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matter that you have occasion to decide in the course of your everyday 
life. Your verdict may be either for the plaintiff or for the 
defendant. If you find for the plaintiff you will state the amount of your 
verdict. If you find for the defendant you will simply state in your 
verdict that your verdict is for the defendant. 

Before commencing your deliberations you will choose one of your 
number as foreman. Whenever you shall have arrived at a verdict 
notify the Marshall whereupon you will be escorted back to the courtroom 
to return your verdict. 

Please keep your seats for a few moments, ladies and gentlemen 
of the jury, while the Court affords counsel and opportunity to approach 
the Bench if they so desire. 

Do you desire to approach the Bench in connection with the 
instructions ? 

MR. HAYES: I think not, if your Honor pleases. 

MR. CAREY: We are content, if your Honor pleases. 

THE COURT: The jury will now retire with the Marshal to the 
jury room for deliberations. The Court overlooked an important 
element of this case. At the outset an alternate juror was selected. 
The alternate juror is Mrs. Elizabeth A. Blatcher. 

By virtue of the fact, of course, that you are an alternate juror, 
as the very name itself indicates, your services will not be required to 
deliberate with the remainder of the jury. 

Fortunately for all the other jurors, they have not been 
physically incapacitated and they will deliberate and return a verdict. 
Consequently, at this time, Mrs. Blatcher, you are excused from 
further service. The Court wishes to say to you before you leave, and 
to all the jurors, that the fact that the alternate juror in this case, Mrs. 
Blatcher, was not required to carry through to the rendition of a 
verdict with the remainder of the jurors does not in any sense mean 
that her services have been in vain. 

Your services, on the contrary, have been of a distinct value but 


circumstances made it unnecessary for you to deliberate as a juror and 
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the Court thanks you for your service. 

MR. HAYES: If your Honor please, before you leave, are the 
jury to take the article to the jury room with them? 

THE COURT: I beg your pardon? 

MR. HAYES: Are the jury to take the article to the jury room 
with them ? 

THE COURT: The Court stated so in the instructions. 

(Thereupon the jury retired.) 
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(i) 
STATEMENT OF QUESTION PRESENTED 


In the opinion of the Appellee the question presented by this 
Appeal is: 


Whether a newspaper after printing, without investigation, an 


article repeating a false accusation, is entitled toclaim privilege 


because (a) it stated the source of its information and (b) it was based 


on an affidavit requesting a police investigation. 
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BRIEF FOR APPELLEE 


SUMMARY OF ARGUMENT 


No real dispute exists concerning the facts in the present case. 


The Appellant newspaper published an article which by the overwhelming 


weight of the evidence was false. The article relating that an assault 
charge had been filed with the Police Department described an alleged 
assault upon a certain individual by two plainclothesmen, specifically 
named the Appellee, a detective of good repute, as the arresting 
officer. 

Because the Appellant's defense of truth raised a question of 
fact, the court submitted the question to the jury for its decision. 

The article reported false statements contained in charges made 
to the Police Department requesting a police investigation. The article 





2 
did not report results of an official investigation or any other official 
action or judicial proceedings. The article did not become privileged 


merely because it referred to the source of its information. 


During the course of his argument Appellee referred to the 
absence of the witness who was the victim of the alleged assault, but 
said reference in the argument was in reply to Appellant's defense on 
the ground of truth and was based on events occurring in the course of 
trial. Other than making an objection to this argument, Appellant made 


no request for corrective action or curative instruction. 


The jury was permitted by the court to consider the Section of 
the Code making an assault by a police officer a criminal offense be- 
cause one of the elements of libel is the imputation of a criminal 


offense. 


The instructions of the court covered all of the essential elements 
of libel and emphasized that the burden of proof was upon the Appellee 
to prove that he was injured and damaged by the article and that the 
proximate cause of the damages suffered by him was the article in 


question. 


At the conclusion of the court's charge and before the jury re- 
tired, the Appellant made no objections to the instructions, and as the 
Appellant had not previously requested more detailed instructions, and 
as the issues had been fairly and correctly covered in the general in- 
structions given, Appellant's acquiescence in the instructions was an 
acknowledgement that the instructions were in accord with the position 
taken by Appellant throughout the trial. 


ARGUMENT 
I 
The newspaper article clearly referred to the Appellee but in 


any event the meaning of the article was a question of fact for the jury. 








v 





3 
Appellant argues that the article, the publication of which is 
admitted, did not refer to the plaintiff and that "the only evidence 
adduced would support the theory that the plaintiff was not specifi- 
cally or inferentially referred to". 


The article is very clear. It describes an assault committed 
upon one Watson. It says that two white plainclothesmen attacked 
Watson. It says that the accused officers were assigned to Precinct 
>. It specifically names the plaintiff. It describes him as the arrest- 
ing officer. It describes him as a "Detective". His name is spelled 
correctly. His initials are correct. He is a member of the Police 
Department. 


Why was the plaintiff named? What other reason would exist 
for naming him as the arresting officer if he were not the policeman 
involved in the assault? Is it not reasonable to believe that readers of 
the article would conclude that the alleged assault described in the 
article was committed by the plaintiff? No innuendo is necessary to 


connect the plaintiff with events described in the article. 


Even if, as Appellant contends, the language of the article is 
capable of several meanings this court has consistently held that, 
"It is only when the court can say that the publication is not reasonably 
capable of any defamatory meaning, and cannot reasonably be under- 
stood in any defamatory sense, that the court can rule, as a matter 
of law, that the publication is not libelous." 


See: 
Gariepy v. Pearson 92 U.S. App. D.C. 337, 207 F2d 15 


Meyersor v. Hurlburt 68 App. D.C. 360, 98 Fad 232 
118 ALR 313 


Peck v. Tribune Ca. 214 U.S. 185, 29S. Ct. 554 
55 L Ed 960 


Washington Post v. Chaloner 250 U.S. 290 
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All authorities have been in agreement that it is no defense to 
an action for libel or slander that a mistake was made in naming or 
describing a plaintiff if he was so designated that he was injured by 
the publication. 


This court has held "If upon the evidence the jury are of opinion 
that ordinary sensible readers, knowing the plaintiff, would be of 
Opinion that the article referred to him, the plaintiff's case is made 


out". See:Washington Post v. Kennedy 55 App. D.C. 162, 163; 3 F 
2d 207. 


There is no question of mistaken identity in the present case, 


the plaintiff was clearly named and clearly libeled. 


No case has been cited by the Appellant, nor can one be found, 
which supports Appellant's position that the Court in this type of case 
should have directed a verdict in favor of Appellant. To justify a 
directed verdict in this case, the trial court would have had to find 
that the published article was incapable of being understood in a 
libelous sense. The trial court not only ruled correctly in denying 
Appellant's Motion for a Directed Verdict but would have been justi- 
fied in holding that the article was libelous per se. 


II 
As the article did not report any judicial or "official'' action, 


the question of privilege is not involved. 


Appellant next contends that the publication was privileged 
because it was the publication of public records. This same con- 
tention was made and overruled in the case of Pittsburgh Courier 
Publishing Co., Inc. v. Lubore, 91 U.S. App. D.C. 311, 200 F 
2d 355, which case was based on facts very similar to the facts in 
the present case. There, as in the present case, the newspaper 
printed a story based on an affidavit. In the present case the affidavit 
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was given to the reporter by the N.A.A.C. P. In the Lubore case the 


affidavit was given to the newspaper by an attorney for the affiant. This 


court, in upholding the verdict in the above case, reaffirmed the 
general rule that this type of privilege does not arise until there has 
been official action by the magistrate or court. 


The article in question was not reporting judicial or official 
action but only the filing of a complaint which proved to be false. 
Appellant is now asking that the privilege of commenting on matters 


of public interest be extended to cover false statements made out of 
court. 


The falsity of the article in the present case was established 
by the overwhelming weight of the testimony. Appellant argues that 
because the article stated the source of its information it became a 
privileged publication. This argument if followed would permit a 
newspaper to print every slander or libel no matter how false or 
vicious. Such an argument has never been upheld. Cases relied 
upon by Appellant do not support this view. 


The fact that a person makes a false claim does not authorize 
the newspaper to repeat the falsehood. That is the present situation. 
Watson's claim was false. The article repeated the false charge. 
The claim was not even made in court. The only reference in the 
article to any judicial proceedings was that "Roy Garvin, attorney, 
will seek legal action"". The article did not even purport to repeat 
charges in pleadings filed in court. It only reported the filing of a 
request for a police investigation. 


The facts in the present case are consistent with and are con- 
trolled by the rule laid down in Washington Times Co. v. Bonner, 
68 App. D.C. 280, 86 F 2d 836 and in Pittsburgh Courier v. Lubore, 
91 U.S. App. D.C. 311, 200 F 2d 355, in which case at page 312 this 
court stated: 
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"But few if any courts would extend the privilege so far 
as to cover reports of charges made, without results, 
to a policeman or a prosecutor." 


Ii 


Appellee's argument was based on the evidence and was in answer 
to statements made by Appellant's counsel. 

Appellant claims error was committed in the closing argument 
of Appellee's counsel, and that the trial court sanctioned the error. 


No prejudicial error was committed in this regard. 





In order to evaluate this point, the setting in which the argument 
was made, might be helpful. In the present case the Appellant did not 
plead the truth of the article as a defense. (J. A. 4) However it denied 
the libel. The question of whether truth is or is not an affirmative de- 
fense, may not now be relevant, but it has been held that evidence of <} 
truth is inadmissable under the general issue. (See Pickford v. ~} 
Talbott , 28 App. D. C. 498, 506). In any event Appellant was per- | 
mitted to submit evidence on the question of truth and called several 
witnesses on this issue. One of these witnesses was the wife of 
Thomas E. Watson, namely Grace C. Watson. In the course of her 
cross examination she testified that the first time she gave her husband's 
address to anyone was when she was then asked. (J. A. 62, 63) It 
is interesting to note that both counsel for Appellant addressed the * | 
court in the presence of the jury in the discussion on their objection to 
the question as to when she gave her husband's address to counsel for 
defendant. Their statements were so vigorous in an attempt to justify 
their theory with regard to Watson's absence that counsel for Appellee 
was compelled to make some comment in his argument on the absence 
of the alleged innocent victim of an assault. In Appellant's Opening 
Statement it was stated". . . that there isn't one line in this communi- . 
cation, in this statement, made by the newspaper that doesn't coincide 
exactly with what the facts are." (J. A. 11) 
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Appellant used this defense not only during the course of the 
entire trial but also in their argument and the argument of counsel 


for Appellee was merely in reply. 


It should also be noted that after Appellant's objection there 
was no further reference to Watson's absence. Apparently Appellant 
did not at the time consider the matter sufficiently serious to move 
for a mistrial or the withdrawal of a juror. At least no such motion 
was made then or afterwards. Appellant did not request any instruc- 


tion to cure the alleged error which is now claimed to have occurred. 


The court gave no instruction advising the jury that they might 
draw adverse inferences from the failure of Watson to testify. No 
new theory was advanced by Appellee in his closing argument. The 
Appellee tried his entire case on the theory that the newspaper article 
was libelous in that it was a report of a false charge. That was the 


substance of Appellee's argument. 


Appellant on the other hand not only argued but was granted an 
instruction to the effect that truth was an absolute and complete defense. 
(J. A. 84) 


It is submitted that the argument complained of was not extreme 
or reckless but was based upon the evidence, the issues involved and 


the contentions advanced in the trial. 


IV 
Section 4-176 of the D. C. Code was competent, material and 





relevant evidence on the issues involved in the present case. 


Appellant argues that by allowing Section 4-176 of the D. C. 
Code to be offered in evidence the court made a factual determination 


that the article was of and concerning the plaintiff. 


The above statute just like the article was a part of the evidence 
offered by the Appellee. Appellant could argue that by allowing the 
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article to be introduced in evidence the court also made a factual de- 
termination that the article was of the plaintiff. Certainly the plain- 
tiff was entitled to submit evidence in support of the allegations of 
the complaint. Evidence is offered piece by piece and the admission 
of one item of evidence does not require a court to make a determination 


which can only be based on all of the evidence. 


The article reported an assault; the plaintiff in his complaint 
alleged that he was accused of committing an assault; and certainly 
the Section of-the Code dealing with assault by a police officer was 


relevant and material to the issues involved in the case. 


V 
The court's instructions were more favorable to the Appellant 


than was warranted and any alleged error therein was waived. 
Appellant argues that the court instructed erroneously on the 


question of damages. The instructions given by the court were more 
favorabie to the Appellant than the facts justified. The article was 
vicious in its implications. It not only charged the plaintiff with the 
commission of a crime but subjected him to contempt and disgrace. 
No justification was shown for the printing of the article. No attempt 
was made by the defendant newspaper company to investigate the 
charges made in the affidavit before they printed it. (J. A. 72) No 
attempt was made to obtain a statement from any of the eye witnesses 
before the article was published (J.A. 14, 15, 67, 72). Appellant's 


own witness Eugene Davidson, president of the D. C. branch of the 
N.A. A.C. P. testified that his recollection was very clear that no 
affirmative evidence was found that the alleged acts had taken place 


(J.A. 59). Despite these facts the trial court refused to give any 


instruction on malice (J. A. 58). 


Appellant's argument disregards the rule that compensatory 
damages may be general or special and that general damages are those 
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which the law presumes must actually, proximately and necessarily 
result from the publication of the defamatory matter. 


See:Washington Times v. Bonner, 66 App. D.C. 280, 288 
86 F 2d 836 


Washington Times v. Downey, 26 App. D. C. 258 
Washington Herald Co. v. Berry, 41 App. D.C, 322 


The court defined "nominal damages". The court properly in- 
structed the jury on the elements to be considered in the determination 
of the amount of damages. (J.A. 86) 


Appellant made no objection to the instructions at the conclusion 
of the court's charge to the jury. (J.A. 90). It is submitted that 
Appellant has no standing to claim at this time that reversible error 
was committed by the court in its instructions to the jury and in any 


event Appellant has waived any objection it may have thereto. 


See:Howard v. Capital Transit Co., 90 U.S. App. D.C. 359 


196 F 2d 593 
Rule 51 Federal Rules of Civil Procedure. 


VI 


The court clearly instructed the jury that burden of proof rested 
upon plaintiff to establish that the proximate cause of any damage 


suffered by him was the statement made by defendant of and concerning 
the plaintiff. 


Appellant finally argues that the court committed reversible 
error in failing to charge the jury that before a verdict could be re- 
turned in favor of the plaintiff, it must find that the alleged libelous 


portion of the article was of and concerning the plaintiff. 


Implicit in the definition of libel is the idea that the publication 
must impute to a person conduct which brings a person into public 
disgrace, hatred, etc. The court correctly defined libel (J.A. 83); 
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stated that the plaintiff alleged he was libeled (J. A. 80); that he 
contended that the statement imputed to him the commission of an 
assault (J. A. 81); that the burden of proof was upon the plaintiff to 
establish every aspect of his case (J.A. 82); that the publisher of a 
libelous statement is liable for damages to the person concerning 
whom such statement is made (J.A. 84); that if the plaintiff has 
suffered any damages the burden of proof rests upon plaintiff to 
establish that the proximate cause of such damage has been the 


statement made by defendant of and concerning the plaintiff. (J. A. 86). 


If the Appellant believed that the court's charge was inadequate 
in this regard, why did not the Appellant make an attempt to comply 
with Rule 51 of F.R.C, P. and point out this inadequacy tothe court? 


There has been no showing that the present case falls within the 
class of exceptional cases where an Appellate court should exercise its 
power to notice alleged errors waived by the Appellant in the trial court. 


CONCLUSION 

It is respectfully submitted that no error or defect occurred 
in the trial of this case which affected the rights of the Appellant. 
Substantial justice was done. The Appellee was libeled by the false 
statement published by the Appellant. The case was fairly tried and 
the court carefully and adequately instructed the jury. The mixed 
jury carefully considered Appellant's claims and contentions and 
arrived at a verdict which is supported by substantial evidence. It 
is respectfully submitted that the verdict and judgment should be 


affirmed. 


Respectfully submitted 


MICHAEL F, KEOGH 

JOHN F. COSTELLO 

J. ROBERT CAREY 
Woodward Building 
Washington, D. C. 


Attorneys for Appellee 
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FOR THE DISTRICT OF COLUMBIA 
PETITION FOR REHEARING EN BANC 
4. 
It is here respectfully urged that the judgment of this Honorable 
a Court; affirming the judgment of the United States District Court for 
- the District of Columbia awarding the appellee $2,750.00 in damages, 


should be set aside because in reaching its opinion, the Court 
erroneously determined: (1) that the alleged libelous article was of 
and concerning the appellee; (2) that the said article was not a fair 


comment upon a matter of public interest and that the occasion was 


> Rendered on October 17, 1957, slip opinion No. 13735 
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not privileged. The appellant, moves this Court to grant to the 
appellant a rehearing in this cause by the full bench in order that the 
entire Court might pass upon the correctness of the opinion rendered 
herein. The appellant suggests that the questions raised in this 
appeal were of substantial and grave importance, and in one particular 
involved a question that has not hereto been clearly decided in this 
jurisdiction. That is, whether a newspaper report about an incident 
of police brutality which had been called to the papers attention by a 
reputable organization, which has an interest in such matters, and 
the source of the report is stated in the article is not made upona 
privileged occasion. This question alone is of sufficient legal 


importance to warrant a rehearing of this appeal by the full Court. 


The facts surrounding the arguments made here can be briefly 
stated as follows: One Thomas E. Watson, a Negro, was beaten by 
police officers while awaiting treatment at a local hospital. He made 
a report and complaint of the beating to the officials of the District of 
Columbia Branch of the National Association for the Advancement of 
Colored People. (J.A. 57) His sworn affidavit setting forth the 
complaint was obtained by the organization's president. The president 
then contacted the appellant newspaper. (It should be stated that the 
appellant newspaper is a Negro bi-weekly publication which, undeniably, 
in the effectuation of its purposes, reports matters that are of general 
public interest and that are of a peculiar interest to its many Negro 


readers.) The affidavit was shown to a reporter of the appellant 


paper and from this the subject article was written. (J.A. p. 70) 


2 
The article appears at page 2 of the Appellant's Brief. The first two paragraphs of the article, 
which are significant to this discussion, reads as follows; 


"A disabled veteran, who charges he was beaten and dragged from a hospital by two 
police officers, asked for a police investigation, through the NAACP, Wednesday. 


"Thomas E. Watson, 39, of the 800 block of Eastern Avenue, Northeast, charged in an 
affidavit sent to Police Chief Robert V. Murray, that two white plainsclothesmen 
attacked him in D.C. General Hospital where he was awaiting treatment at about 
11 o'clock Tuesday night," 
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The appellant contends that the privilege of fair report is 
applicable here. Concedely, the privilege is no broader that the 
public interest which creates it. Hughes v. Washington Daily News Co. 
(1952) 90 U.S. App. D.C. 155, 156, 193 F. 2d 922, 923. The 
broadness of the right is in its greatest respect determined by the 


character of the community of the paper's readers. 


Here the newspaper is written for the Negro Community, and, 
of course, reports matters that are of particular interest to them. 
What could be of more interest to its readers than an incident wherein 
one of its members is brutally and illegally beaten by police officers. 
Police brutality is a matter which all citizens, White and Negro, have 
an interest in, and where it is directed upon a Negro, then Negroes 
have an additional interest init. This interest is heightened, where, 
as here, the NAACP has determined that the incident is sufficiently 
outrageous to lodge a formal complaint with the Police Department. 
The readers of the appellant newspaper should, and have a right to, 


know about these matters. 


In the article that is involved here the source of the report is 
stated in the first paragraph. Under these facts the appellant 
seriously contends and urges upon this Court that the publication was 
had upon a privileged occasion. The question of whether a report 
made under the circumstances in this case is privileged has not been 
passed upon in this jurisdiction. In the Hughes case, supra, this 
Court refused to rule upon a Similar question because it was not 
necessary to do so in the determination of the case. The appellant 
Says moreover that the decision of this Court in the case of Pittsburgh 
Courier Publishing Co. v. Lubore, 91 U.S. App. D.C. 311, 200 F. 2d 
355, is not apposite to the issues involved here. 


With respect to the other questions raised in this appeal this 


Court should grant a rehearing. Principally the appellant contends 


that this Court's ruling that the article was of and concerning the 
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appellee was erroneous. The only reference in the article to the 
appellee is the accurate statement that he was the arresting officer. 
A reading of the article impells the conclusion that an average and 
fair minded person would not infer that the article was of and 


concerning the appellee. 


CONCLUSION 


Wherefore, it is respectfully urged that for the reasons 
aforestated this Court should grant the appellant a rehearing in this 
cause and upon said rehearing set aside the prior judgment of this 
Court. 


Respectfully submitted, 


JAMES A. COBB 


COBB, HOWARD AND HAYES 


GEORGE E. C. HAYES 


613 F Street, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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